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THE POLICE POWER, A PRODUCT OF THE 
RULE OF REASON. 


oa writer on the police power calls it “The 
law of overruling necessity,”’! and he adds: 


“The law of necessity has been stated to be an exception to all human 
ordinances and constitutions, yet has been frequently decided to be 
subject to the law of reason, and subject to the control of the courts.” 


It would be more accurate to say that the entire doctrine of the 
police power of the states is the creation of the courts, evolved 
from the necessity of harmonizing provisions of written constitu- 
tions of states and nation with the imperative needs of civilized 
society. It is the result of the application of the “rule of reason” 
in the construction of written constitutions. For the absence of 
exact definitions of such words as “to deprive,” “liberty,” “prop- 
erty,” “due process of law,” “equal protection of the laws,” 
“privileges and immunities,” and the like, in constitutions,? 
left room for but one conclusion, to paraphrase the language of 
the Chief Justice in the Standard Oil Case,* which is, that it was 
expressly designed not to unduly limit or extend the application 
of the constitution by precise definition, but, while fixing a standard, 
that is, by declaring the ulterior boundaries which could not be 
transgressed with impunity, to leave it to be determined by the 


1 W. P. Prentice, The Police Power, p. 6. 
2 See Francis J. Swayze on the Fourteenth Amendment, 26 Harv. L. REv. 1. 
* Standard Oil Co. v. United States, 221 U.S. 1, 63. 
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light of reason, guided by the principles of law, and the duty to 
apply and enforce the public policy embodied in the constitution 
in every given case, whether any particular act of a legislative 
body was, within the contemplation of the constitution, permitted 
or forbidden. That is to say, the rule of construction, to be applied 
to constitutions as well as to statutes, must be the spirit and intent 
of the people or their representatives, and therefore the prohibition 
of a constitution must be held to extend to acts “even if not within 
the literal terms” of the constitution, “if they are within its spirit, 
because done with an intent to bring about the harmful re- 
sults which it was the purpose of the” constitution to prohibit.‘ 
And on the other hand, that such prohibition must not be held to 
extend to acts which, while within the literal terms of a constitu- 
tional prohibition, could not have been intended by the people 
to be prohibited to legislative competence, because of the 
obvious injury to public interests which would result from such 
prohibition. 

The inhabitants of the thirteen original states of our federal 
union, with common accord, embodied their conceptions of proper 
governmental organization in written constitutions, carefully de- 
vised to insure the expression and limitations of the powers of 
government, and the distribution of those powers among three 
distinct, although codrdinated, branches. “The theory of our 
government, state and nation, is opposed to the deposit of unlimited 
power anywhere.’’® 

In almost every one of these constitutions there was embodied 
a bill of rights — an enumeration of the rights which the people 
intended to secure to every individual of the community, for his 
protection in his life, his liberty, his right to labor in his own way, 
and the protection of the property which should be the fruit of 
his labor. These provisions, more or less detailed in the consti- 
tutions of the different states, were designed to restrict and con- 
trol the activities of the legislative and executive branches of the 
government, and thus to secure the blessings of civil liberty to 
the people of those states and their posterity. 

“Civil liberty,” said Judge Sharswood, “the great end of all 
human society and government, is that state in which each in- 


4 United States v. American Tobacco Co., 221 U. S. 106, 177. 
5 Loan Association v. Topeka, 20 Wall. (U. S.) 655. 
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dividual has the power to pursue his own happiness according to 
his own views of his interest, and the dictates of his conscience, 
unrestrained except by equal, just, and impartial laws.’’® 

The constitution of Massachusetts expresses in perhaps greater 
detail than any other those provisions by which the solicitude of 
its framers intended to accomplish the great ends they had in view. 
The preamble recited the duty of the people in framing a constitu- 
tion of government to be . 


“To provide for an equitable mode of making laws, as well as for an 
impartial interpretation and a faithful execution of them, that every 
man may at all times find his security in them.” 


In the first part of the constitution there was set forth in great 
detail the rights of the people collectively, and of the citizens in- 
dividually. ‘Each individual of society,” it was declared, “has 
a right to be protected by it in the enjoyment of life, liberty, and 
property according to standing laws.” And every one “ought 
to find a certain remedy by having recourse to the laws for all 
injuries or wrongs which he may receive in his person, property, 
or character” (paragraphs X, XI). 

It was also declared, in the familiar language derived from 
Magna Charta, that “no subject shall be arrested, imprisoned, 
despoiled, or deprived of his property, immunities, or privileges, 
put out of the protection of the law, exiled, or deprived of his 
life, liberty, or estate, but by the judgment of his peers, or the law 
of the: land.” 

Finally, it was declared to be “essential to a preservation of 
the rights of every individual, his life, liberty, property, and char- 
acter, that there be an impartial interpretation of the laws and 
administration of justice” (paragraphs XII, XXIX). 

The fact that the Constitution of the United States, as origi- 
nally framed, contained no bill of rights, was the subject of serious 
complaint, and the first Congress, on September 25, 1789, adopted 
and proposed to the legislatures of the several states ten amend- 
ments, which were ratified between that date and December 15, 
1791. These amendments embodied, as restrictions upon the action 
of the federal government, many of the provisions familiar to all 


6 y Sharswood’s Blackstone, 127, note 8. 
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the state constitutions, imposing restraints upon action of the 
state governments. 

It seems incredible that any intelligent student of government 
should have questioned the power and duty devolved upon the 
judiciary by these constitutions to inquire, when a question arose 
in a case coming before the courts, whether or not an act of the 
legislature, or of the Congress, violated some express provision of 
fundamental law. Not only was such a duty the necessary result 
of the establishment of constitutions purporting to regulate or 
circumscribe legislative action, and granting to the courts exclusive 
judicial power, but the constitutions of four of the New England 
states contained express provisions authorizing the legislature, or 
the governor, for their guidance in keeping within the constitu- 
tional bounds applicable to their respective functions, to require 
the opinions of the justices of the highest court of the state upon 
important questions of law, and upon solemn occasions.’ 

No such provision, however, being found in the Constitution 
of the United States, the justices of the Supreme Court from the 
very beginning declined to answer questions at the request of the 
executive, holding that the exercise of judicial power required 
them merely to decide questions or controversies coming before 
them in the course of the ordinary administration of justice.* 
But the court also held that when such questions arose in such 
cases or controversies, they would not hesitate to measure a law 
invoked in support of any given act with the constitution of the 
state or nation from which the power to legislate was derived, 
or by which it was qualified or restrained, and to declare it to 
be invalid if it exceeded the limits expressed in such grant or 
regulation.® 


7 See Const. of Mass., 1780, ch. 3, art. 2; Const. of Maine, 1819, art. 6; Const. of 
New Hampshire, 1902, art. 73; Const. of Rhode Island, 1842, art. 10. 

Similar provisions were embodied in the Const. of South Dakota, 1880, art. 5, § 13, 
and that of Missouri prior to 1875 contained a like provision. See note to1 Thayer’s 
Cases on Const. Law, p. 175. 

By the Supreme Court Act (1875) of Canada, as amended by 54 & 55 Vict., 
ch. 25, the Governor-General in Council, and in some cases the Senate or the House 
of Representatives of the Dominion Parliament, are empowered to call upon the 
justices of the Supreme Court for opinions on questions of law. 

8 Marshall’s Life of Washington, vol. v, 441; Sparks’s Life of Washington, vol. x, 

® Marbury v. Madison, 1 Cranch (U. S.) 137, 177. 
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The opinion of Chief Justice Marshall in Marbury v. Madison, 
the case referred to, for a century has been followed by the Su- 
preme Court. Its reasoning has never been answered. The courts 
of the states and of the nation have uniformly recognized and 
discharged the duty of passing upon the constitutionality of 
acts of state or national legislatures respectively, when they 
arose in cases coming before them. In no other way could the 
mandates of constitutions have been made effective; in no other 
way, certainly, could the supremacy of the federal Constitution 
have been maintained — a supremacy which was declared in the 
language of the Sixth Article: 


“This Constitution, and the Laws of the United States which shall be 
made in pursuance thereof; and all treaties made, or which shall be made, 
under the authority of the United States, shall be the supreme law of 
the land; and the judges in every state shall be bound thereby, any- 
thing in the constitution or laws of any state to the contrary notwith- 
standing.” 


The existence of this power and duty was universally accepted” 
despite the partisan outbreak of Mr. Jefferson after the decision 
in Chisholm v. Georgia in 1793, and by Andrew Jackson a quarter 
of a century later, until very recent times, when, for similar reasons, 
—namely, because the construction put upon constitutional 
provisions by the courts offended a radical faction of the com- 
munity,— a renewed and even more violent assault was made upon 
the exercise of this judicial power. 

With great subtlety, but with singular inaccuracy, the most con- 
spicuous leader of this attack has characterized the action of the 
judiciary in holding state statutes unconstitutional, to be the per- 
formance, not of the ordinary judicial function, but of ‘the func- 
tion which no other judge inthe world performs of declaring whether 
or not the people have the right to make laws for themselves on 
matters which they deem of vital concern.” ™ 


10 Mr. C. A. Beard, in an article entitled “The Supreme Court, Usurper or Grantee,” 
in the Political Science Quarterly, for March, 1912, p. 1, has amply demonstrated the 
fact that all of the framers of the federal Constitution whose views on the subject are 
recorded recognized that the necessary effect of its provisions would be to empower the 
judiciary to declare void any acts of Congress or of state — which would vio- 
late the limitations imposed by the Constitution. 

1 “Judges and Progress,’’ by Theodore Roosevelt, The Outlook, Jan. 6, 1912. 
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The statement is wide of the fact. In nearly every one, if not all, 
of the English colonies whose governments are embodied in written 
constitutions by which a separation is effected between the execu- 
tive, legislative, and judicial functions, the courts of the colonies 
exercise power to pass upon the constitutionality of acts of the 
legislature, and their decisions are, under certain conditions, sub- 
ject to review by the Judicial Committee of the Privy Council 
in England. 

Thus, in Buckley v. Edwards, L. R. [1892] A. C. 387, the Privy 
Council held an act of the legislature of New Zealand to be in- 
valid because unauthorized by the constitution of that colony. 

In Webb v. Outrim, [1907] App. Cases, 81, on appeal to the 
Privy Council from a decision of the Supreme Court of Victoria, 
the powers of that colony under the constitution of the Common- 
wealth of Australia were considered, and it was held that the 
Parliament of the Commonwealth had no power to take away from 
the colony the right to appeal to the King in Council existing in 
that case; and the power of the colony, under the constitution 
to impose an income tax, even on the salary of an officer of the 
Commonwealth, was considered and determined. 

Very recently the Privy Council in England, on appeal from 
the Supreme Court of Canada from opinions given by it in answer 
to questions submitted by the Governor-General in Council con- 
cerning the power of the Dominion to enact a law relating to 
solemnization of matrimony, gave authoritative construction to cer- 
tain sections of the constitution of the Dominion of Canada (The 
British North America Act, 1867, secs. gt and 92), and defined the 
limits of Dominion control over provincial legislation on the sub- 
ject of marriage.” 

The same power is constantly exercised by the Supreme Court of 
Canada * and by the High Court of Australia." 

Mr. Herbert Pope, in a recent article,!® explains, in an able re- 
view of its Parliamentary history, why in England no court exer- 


2 See L. R. App. Cases, [1912] p. 880. 

13 Todd’s Parliamentary Government in the Colonies, pp. 220, 363-366. 

M4 See Huddart Parker & Co. ». Moorehead, 8 Comw. L. R. 330; The King v. Com- 
missioners, id. p. 4109. 

See also Moore’s Constitution of the Commonwealth, 2 ed., pt. 6, ch. 1. 

% 27 Harv. L. REv. 45. 
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cises the power to declare an act of Parliament unconstitutional, 
by showing that not merely is there no written constitution of 
Great Britain, but that Parliament itself has always exercised 
judicial powers, and has been and continues to be the highest 
court of the realm. But under the American state and federal 
constitutions the legislature possesses no judicial powers, and as 
Mr. Pope says, ‘‘The meaning of the constitution as Jaw could be 
determined only by the judgment of some court, and Congress, 
under the Constitution, is not a court.” 

In the construction of constitutional provisions made for the 
protection of individuals the courts early recognized what Mr. 
Justice Holmes so well expressed in a comparatively recent case, 
that — 


“In modern societies every part is related so organically to every 
other that what affects any portion must be felt more or less by all the 
rest. Therefore, unless everything is to be forbidden and legislation 
is to come to a stop, it is not enough to show that in the working of a 
statute there is some tendency logically discernible to interfere with 
commerce or existing contracts. Practical lines have to be drawn and 
distinctions of degree must be made.” ¥ 


In the year 1835, Chancellor Walworth, in deciding a case in 
the New York Court of Chancery, said: 


“But in a state which is governed by a written constitution like ours, 
if the legislature should so far forget its duty, and the natural rights of 
an individual, as to take his private property and transfer it to another, 
where there was no foundation for a pretense that the public was to be 
benefited thereby, I should not hesitate to declare that such an abuse 
of the right of eminent domain was an infringement of the spirit of the 
constitution; and therefore not within the general powers delegated by 
the people to the legislature. 

“But while I deny to the legislative power the right thus to take pri- 
vate property for the mere purpose of transmitting it to another, I 
admit that the two branches of the legislature, subject only to the quali- 
fied veto of the executive, are the sole judges as to the expediency of 
making police regulations interfering with the natural rights of our 
citizens, which regulations are not prohibited by the constitution.” ” 


16 Diamond Glue Co. ». U. S. Glue Co., 187 U. S. 611, 616. 
17 Varick v. Smith, 5 Paige’s Chancery, 136, 159. 
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In the great case of Commonwealth v. Alger, 7 Cush. (Mass.) 
53, Chief Justice Shaw, with that masterful grasp on principles 
of law and government that always characterized him, analyzed 
and expounded the relation between constitutional provisions, 
adopted for the preservation of individual rights, and the powers 
of government by which those rights must be qualified, in order 
that, without impairment of the substantial and essential rights of 
the individual in a free state, government may nevertheless go 
forward and discharge its necessary functions for the benefit of 
society at large — the commonwealth. 


“We think it is a settled principle,” he said, “growing out of the 
nature of well-ordered civil society, that every holder of property, how- 
ever absolute and unqualified may be his title, holds it under the im- 
plied liability that his use of it may be so regulated that it shall not be 
injurious to the equal enjoyment of others having an equal right to the 
enjoyment of their property, nor injurious to the rights of the commu- 
nity. . . . Rights of property, like all other sécial and conventional 
rights, are subject to such reasonable limitations in their enjoyment 
as shall prevent them from being injurious, and to such reasonable re- 
straints and regulations established by law as the legislature, under the 
governing and controlling power vested in them by the constitution, 
may think necessary and expedient. 

“This is very different from the right of eminent domain, the right 
of a government to take and appropriate private property to public use, 
whenever the public exigency requires it; which can be done only on 
condition of providing a reasonable compensation therefor. The power 
we allude to is rather the police power, the power vested in the legisla- 
ture by the constitution, to make, ordain, and establish all manner of 
wholesome and reasonable laws, statutes, and ordinances, either with 
penalties or without, not repugnant to the constitution, as they shall 
judge to be for the good and welfare of the commonwealth, and of the 
subjects of the same.” 


He added: 


“Tt is much easier to perceive and realize the existence and sources 
of this power, than to mark its boundaries, or prescribe limits to its 
exercise. There are many cases in which such a power is exercised 
by all well-ordered governments, and where its fitness is so obvious, 
that all well-regulated minds will regard it as reasonable.” .. . 


(Pp. 84-86.) 
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The limits of the case under consideration did not lead the 
Chief Justice to a discussion of the many other cases where the 
fitness of the exercise of such power is not so obvious that its 
reasonableness would be agreed to by “‘all well-regulated minds.” 

In the year 1837 the same principle was recognized by the 
Supreme Court of the United States, in a case involving the con- 
stitutionality of a state statute requiring the master of every 
vessel bringing immigrants from any other country, to report to 
the authorities of the state in which the port of arrival was sit- 
uated certain facts concerning such immigrants. It was claimed 
that this statute amounted to a regulation of foreign commerce, 
and therefore was invalid, because in conflict with the power over 
that subject conferred upon Congress by the federal Constitution. 
In holding that it did not so conflict, the court, by Justice Barbour, 
affirmed — 


“That a state has the same undeniable and unlimited jurisdiction 
over all persons and things within its territorial limits, as any foreign 
nation, where that jurisdiction is not surrendered or restrained by the 
Constitution of the United States. That, by virtue of this, it is not only 
the right, but the bounden and solemn duty, of a state to advance the 
safety, happiness, and prosperity of its people, and to provide for its 
general welfare, by any and every act of legislation, which it may deem 
to be conducive to these ends, where the power over the particular sub- 
ject, or the manner of its exercise, is not surrendered or restrained, in 
the manner just stated. That all those powers which relate to merely 
municipal legislation, or what may, perhaps, more properly be called 
internal police, are not thus surrendered or restrained; and that, conse- 
quently, in relation to these, the authority of a state is complete, unqual- 
ified, and exclusive.” !* 


In Prigg v. Commonwealth, 16 Peters (U. S.) 539, in holding 
unconstitutional and void an act of the legislature of Pennsyl- 
vania, purporting to punish as a public offense against the state 
the act of seizing and removing a slave by his master, which the 
court held the Constitution of the United States was designed to 
justify and uphold, Mr. Justice Story said: 


“To guard, however, against any possible misconstruction of our 
views, it is proper to state, that we are by no means to be understood in 


18 City of New York v. Miln, 11 Peters (U. S.) 102, 139. 
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any manner whatsoever to doubt or to interfere with the police power 
belonging to the states, in virtue of their general sovereignty. That 
police power extends over all subjects within the territorial limits of the 
states, and has never been conceded to the United States. It is wholly 
distinguishable from the right and duty secured by the provision now 
under consideration, which is exclusively derived from and secured 
by the Constitution of the United States, and owes its whole efficacy 
thereto. We entertain no doubt whatsoever that the states, in virtue 
of their general police power, possess full jurisdiction to arrest and 
restrain runaway slaves, and remove them from their borders, and other- 
wise to secure themselves against their depredations and evil example, 
as they certainly may do in cases of idlers, vagabonds, and paupers. 
The rights of the owners of fugitive slaves are in no just sense inter- 
fered with or regulated by such a course; and in many cases the opera- 
tions of this police power, although designed generally for other purposes, 
for the protection, safety, and peace of the state, may essentially pro- 
mote and aid the interests of the owners. But such regulations can 
never be permitted to interfere with or to obstruct the just rights of 
the owner to reclaim his slave, derived from the Constitution of the 
United States, or with the remedies prescribed by Congress to aid and 
enforce the same.” (P. 625.) 


In giving scope to the exercise of this so-called police power 
the Supreme Judicial Court of Massachusetts has been, perhaps, 
more scrupulously regardful of the limitations upon its exercise 
imposed by constitutional restrictions than the courts of any other 
state. Chief Justice Knowlton, in the case of Commonwealth 
v. Strauss, 191 Mass. 545, 550, defined this power as including 
“the right to legislate in the interest of the public health, the public 
safety, and the public morals. If the power is to be held within 
the limits of the field thus defined,”’ he said, “the words should be 
interpreted broadly and liberally. If we are to include in the 
definition, as many judges have done, the right to legislate for the 
public welfare, this term should be defined with some strictness 
so as not to include everything that might be enacted on grounds 
of mere expediency.” 

The legislature of Massachusetts has also exhibited a commend- 
able desire to restrain its action within the boundaries of consti- 
tutional power, by frequently requesting the opinions of the justices 
of the Supreme Court as to the constitutionality of measures pro- 
posed to be justified under the exercise of the police power, and 


+ 
oni 
be 
f 
q 
A) 
= 


THE POLICE POWER. 307 


in every instance, so far as the writer has been able to ascertain, 
the legislature has acquiesced in the expression of opinion thus 
invoked.!® 

The adoption of the Thirteenth and Fourteenth Amendments 
to the United States Constitution, particularly the provision for- 
bidding states to make laws which shall abridge the privileges 
or immunities of citizens of the United States, deprive any person 
of life, liberty, or property without due process of law, or deny 
to any person within the jurisdiction the equal protection of the 
laws, forced upon the Supreme Court of the United States a more 
careful and comprehensive consideration of the limits of the police 
power than previously had been incumbent upon that tribunal. 
In a line of cases, too well known to require or justify enumeration 
here, the Supreme Court has analyzed and discussed the extent 
to which constitutional prohibitions or fundamental principles are 
and must be modified by that uncertain reserve power in the 
states known as the police power. It should be remembered that 
the whole doctrine of the police power is of judicial origin; that no 
provision in the Constitution of the United States, nor, so far as 
the researches of the present writer have shown, in that of any 
state, expressly limits or qualifies the declaration of the rights which 
they purport to secure to individuals, by the further declaration 
that any law which the legislature may choose to enact for the 
avowed purpose of protecting public health, public safety, or public 
morals, or of providing for the general public welfare, shall be 
valid, notwithstanding any effect which such law may have upon 
the rights guaranteed by the Constitution. 

There are in many of the modern State constitutions pro- 
visions expressly subordinating all corporations to the police 
power. Such provisions are generally expressed in such language 
as the following— 


“The police power of the State shall never be abridged or so con- 
strued as to permit corporations to conduct their business in such 
manner as to infringe the equal rights of individuals, or the general 
well-being of the State.” 2° Such provisions, obviously, are intended, 
not to weaken, but to strengthen provisions in the Bills of Rights in 
behalf of individuals. 


19 See 200 Mass. 619, 622; 211 Mass. 605; 207 Mass. 601; id. 606; 211 Mass. 618. 
20 See constitutions of Pennsylvania (1873), North Dakota (1889), Montana (1889), 
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The wisdom and the necessity of the creation of some su h 
doctrine as that of the police power may well be recognized; — 
but in that recognition credit also should be given to the sagacity 
of the judges who first perceived the impossibility of carrying on 
government without some such lubricant, and who therefore for- 
mulated and applied the theory of the police power. 

Criticism of the failure of the judiciary to extend this principle 
in some instances to particular cases of novel and experimental 
legislation for social betterment should be silenced by a recogni- 
tion of the far-seeing statesmanship which first led courts by the 
application of “the rule of reason” to enunciate the doctrine of 
the police power and the necessity of so applying it as not to 
- override express constitutional provisions. 

In the Slaughter-House Cases, 16 Wall. (U. S.) 36, in which the 
doctrine first received extensive consideration by the Supreme 
Court after the adoption of the Fourteenth Amendment, Mr. 
Justice Field, in his dissenting opinion, said: 

“With this power of the state and its legitimate exercise I shall not 
differ from the majority of the court. But under the pretense of pre- 
scribing the police regulation the state cannot be permitted to encroach 
upon any of the just rights of the citizens, which the Constitution in- 
tended to secure against abridgment.” (P. 87.) 


No student of the history of the legislation enacted, and that 
sought to be justified under this power, can fail to recognize that 
the apprehension suggested in this statement has been realized, 
and that the rights intended to be secured to citizens under state 
and federal constitutions have been and are being continually 
encroached upon in the interests of what is vaguely known as 
“the public welfare.” 

If the views suggested by Mr. Justice Holmes, in dissenting 
from the majority opinion in Lochner v. New York, * should pre- 
vail, and courts be held to have “nothing to do with the right of 
a majority to embody their opinions in law,” written constitutions 


Mississippi (1890), Kentucky (1890), Virginia (1902), South Dakota (1898), Louisiana 
(1898), Idaho (1889). The constitutions of Wyoming (1889) and New Mexico (1911) 
contain a clause, “The police power of the state is supreme over all corporations as 
well as individuals.” (Thorpe’s constitutions.) 

1 198 U. S. 45, 75: 
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had better be avowedly and formally abolished, as bills of rights 
would then become mere mockeries. 

But such views have not always prevailed, although they 
certainly have affected the modern tendency of decision in the 
Supreme Court. 

Professor Freund * defines the term “police power” “‘as mean- 
ing the power of promoting the public welfare by restraining and 
regulating the use of liberty and property.” 

Professor Tiedeman, in the preface to his treatise on “State and 
Federal Control of Persons and Property in the United States,” 
says that the police power is properly confined to the detailed en- 
forcement of the legal maxim sic utere tuo ut alienum non ledas, 
and he quotes, with approval, a passage from an opinion of Judge 
Henshaw in the Supreme Court of California, in which that judge 
says that while the police power is one whose proper use makes 
most potently for good, 


“Tn its undefined scope and inordinate exercise lurks no small danger 
to the republic; for the difficulty which is experienced in defining its 
just limits and bounds affords a temptation to the legislature to encroach 
upon the rights of citizens with experimental laws none the less danger- 
ous because well meant.” 


In Bartemeyer v. Iowa, “ Mr. Justice Field, who had dissented 

from the decision of the court in the Slaughter-House Cases, in an 
' opinion concurring with the majority, stated the position of the 
judges who had dissented in those cases to be, not that they 
contended that the Fourteenth Amendment interfered in any 
respect with the police power of the state or was adopted 
for any such purpose; but that under the pretense of prescribing 
a police regulation the state could not be permitted to encroach 
upon any of the just rights of the citizens which the Constitution 
intended to guard against abridgment; and because in their opinion 
the act of Louisiana under consideration in the Slaughter-House 
Cases went far beyond the province of a police regulation and 
created an oppressive and odious monopoly they regarded it as 
unconstitutional. 

In almost every case in which the constitutionality of legisla- 


# Freund, The Police Power, Preface. % 112 Cal. 468, 473. 
* 18 Wall. (U. S.) 129. 
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tion sought to be held under the police power has been considered 
by the Supreme Court, the court has taken pains to declare that 
a state cannot, under the pretense of the exercise of the police 
power, encroach upon the powers of the general government or 
rights granted or secured by the supreme law of the land.” 

But, as Mr. Justice Holmes said in Otis v. Parker 7° — 


“General propositions do not carry us far. While the courts must 
exercise a judgment of their own, it by no means is true that every law 
is void which may seem to the judges who pass upon it excessive, un- 
suited to its ostensible end, or based upon conceptions of morality with 
which they disagree.” 


In the case of Holden v. Hardy’ the court, in discussing 
the question whether or not a state law violated the due process 
clause of the Fourteenth Amendment; referred to many local re- 
forms which had been enacted in the states, saying that they 
were mentioned only for the purpose of calling attention to a prob- 
ability that other changes of no less importance might be made 
in the future, 


“and that the Constitution of the United States, which is necessarily 
and to a large extent inflexible and exceedingly difficult of amendment, 
should not be so construed as to deprive the states of the power to so 
amend their laws as to make them conform to the wishes of the citizens 
as they may deem best for the public welfare without bringing them into . 
conflict with the supreme law of the land.” (P. 387.) 


This case perhaps was the first one to suggest that the doctrine 
of expediency should control the judgment of the court in measur- 
ing state enactments with constitutional requirements. The pre- 
mise upon which it was based has been proved untenable by a 
recent demonstration, in the adoption of two constitutional 
amendments within a short time of their proposal, that the Con- 
stitution of the United States may be easily amended when a sub- 
stantial majority of the people desire it to be done. 

In an earlier case, the Supreme Court repudiated the proposition 
that a state, in the face of the Fourteenth Amendment, could 


% See Beer Co. v. Mass., 97 U.S. 25, 28; Butchers’ Union »v. Crescent City Co., 
111 U.S. 746, 754; Lochner v. New York, 198 U. S. 45. 
% 187 U.S. 606, 608. 27 169 U. S. 366. 
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make due process of law of anything which it chooses to declare 
as such, saying: 


“To affirm this is to hold that the prohibition to the states is of no 
avail, or has no application where the invasion of private rights is effected 
under the forms of state legislation.” ** 


But the opinion, if not the actual decision, in Holden v. Hardy 
is scarcely consistent with this reservation, and in Railroad Co. 
v. Drainage Commissioners ** the court, speaking by Mr. Justice 
Harlan, said (P. 592): 


“We hold that the police power of the state embraces regulations 
designed to promote the public convenience or the general prosperity, 
as well as regulations designed to promote the public health, the 
public morals, or the public safety. . . . And the validity of a police 
regulation, whether established directly by the state or by some public 
body acting under its sanction, must depend upon the circumstances of 
each case and the character of the regulation, whether arbitrary or rea- 
sonable and whether really designed to accomplish a legitimate public 


purpose.” 


A comprehensive review of the decisions of the Supreme Court 
respecting state legislation attacked as in violation of provisions 
of the Constitution of the United States on the one hand, and on the 
other sought to be upheld under the police power, has been recently 
made by Mr. Charles Warren in an article in the Columbia Law 
Review for April, 1913, entitled “The Progressiveness of the 
United States Supreme Court.” The writer shows that out 
of more than 560 cases considered by the court between 1887 
and 1901, there were only 30 cases where a state law or action was 
held unconstitutional, and that of these 30, only 4 were cases sought 
to be upheld under the general welfare theory. Indeed, the enu- 
meration of the cases in which state action has been upheld, set 
forth by Mr. Justice Hughes in the opinion of the court in Railroad 
Co. v. McGuire,*®° illustrates the wide scope for the exercise of 
state legislative effort to improve social conditions which the 
Supreme Court recognizes; for its only limits, in the direction under 
discussion, would seem to be that the legislative action must not 


%8. Davidson v. New Orleans, 96 U. S. 97. 29 200 U. S. 561. 
% 219 U. S. 549, 560. 
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be arbitrary, or have no reasonable relation to a purpose which it 
is competent for government to effect. 

This is in harmony with what was said by Mr. Justice Brown 
in Lawton 2. Steele,*! at least so far as that statement goes, viz.: 


“The legislature may not, under the guise of protecting the public 
interests, arbitrarily interfere with private business, or impose unusual, 
or unnecessary restrictions upon lawful occupations. . . . 

“To justify the state in thus interposing its authority on behalf 
of the public, it must appear, first, that the interests of the public gen- 
erally, as distinguished from those of a particular class, require such in- 
terference; and, secondly, that the means are reasonably necessary for 
the accomplishment of the purpose, and are not unduly oppressive upon 
individuals.” 

The recognition by the courts of an undefined and undefinable 
power in the legislature, qualifying the declaration of fundamental 
individual rights, does indeed impose an arduous duty upon the 
judiciary in determining when even this wide area of legislation 
is departed from in the effort to secure utopian conditions through 
legislation. On the other hand, it opens such a wide and undefined 
pathway around constitutional restrictions, that nothing but constant 
vigilance, careful analysis, and inflexible obedience to the spirit and 
intent of constitutional mandates on the part of the judiciary can 
prevent the gradual but effective impairment of their force. If the 
scope attributed to the police power by Mr. Justice Holmes in the 
Oklahoma Bank Guaranty Cases ® is to prevail, it is hard to see 
what restrictions upon legislative effort to promote the social welfare 
still remain, short of the crude appropriation of individual property 
for private, as distinguished from public, purposes. “It may be 
said in a general way,” runs his opinion in that case, “that the 
police power extends to all the great public needs. Camfield 2. 
United States, 167 U.S. 518. It may be put forth in aid of what is 
sanctioned by usage, or held by the prevailing morality, or strong 
and preponderant opinion, to be greatly and immediately necessary 
to the public welfare.” Yet that the learned justice recognized 
that this broad statement requires some qualification is evidenced 
by his further observation: 


52 U.S. 133, 137- 
% Noble State Bank v. Haskell, 219 U. S. 104, 112. 
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“With regard to the police power, as elsewhere in the law, lines are 
pricked out by the gradual approach and contact of decisions on the 
opposing sides. . . . It will serve as a datum on this side, that in our 
opinion the statute before us is well within the state’s constitutional 
power, while the use of the public credit on a large scale to help indi- 
viduals in business has been held to be beyond the line.” 


In an earlier case * the Supreme Court declared that while “the 
right to exercise the police power is a continuing one . . . yet the 
exercise of this power is subject to judicial review, and property 
rights cannot be wrongfully destroyed, by arbitrary enactment.” 

In every case, the courts at all events must inquire* “whether 
the legislature has adopted the statute in the exercise of a reason- 
able discretion, or whether its action be a mere excuse for unjust 
discrimination, or the oppression or spoliation of a particular 
class. 


So far from the Supreme Court being open to fair criticism for 
giving unduly narrow construction to constitutional provisions 
in favor of individual rights, as against measures designed for the 
public welfare, a more candid criticism might suggest that that 
great tribunal in common with other courts had yielded somewhat 
unduly to public criticism in giving effect to legislation, which, 
however desirable from the standpoint of social reform, 
yet involves a measurable encroachment upon some of those 
individual rights to secure which the Fourteenth Amendment was 
adopted. 

Modern criticism of courts apparently proceeds upon the theory 
that constitutional provisions shall be enforced only until a certain 
number of people who are able to give expression to their views in 
newspapers, magazines, and ‘on the lecture platform shall contend 
that some other principles should control legislative action. The 
theory of the framers of constitutions in the past has been that 
their provisions were to be more than temporary in duration, and 
that they should be respected and enforced, until a sufficiently large 
number of people should disagree with them to bring about a modi- 
fication of the constitution in the method provided in such instru- 


% Dobbins v. Los Angeles, 195 U. S. 223-239. 
% Holden v. Hardy, 169 U. S. 366, 398. 
% See also Dobbins v. Los Angeles, supra, and cases cited on pp. 236-238. 
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ment; and that the question whether or not legislative or executive 
action exceeded constitutional limitations should not be left to the 
final determination of those acting, but, when arising in the course 
of litigation, should become a judicial question, to be determined by 
the courts of justice. This has been the American theory of 
constitutional government; and it is interesting to note that the 
same theory was deliberately adopted in one of the newest and, 
in some respects, the most radical of English federations, — 
Australia. 

In the convention which framed the constitution of the Common- 
wealth of Australia it was proposed that when any law passed by 
the Commonwealth Parliament was declared unconstitutional by 
a decision of the High Court, the executive might, upon the adop- 
tion of a resolution by absolution majorities in both houses, or in 
one house alone, refer the law to the electors for their approval, 
and, if so approved, that the same should become a law notwith- 
standing the constitution — in effect Colonel Roosevelt’s proposi- 
tion for the recall of judicial decisions. 

But Mr. Moore, in his work on the “Constitution of the Common- 
wealth,” says: 


“The proposal received no support, and the maintenance of the in- 
dividual right to impugn laws is the more significant because in other 
respects the constitution differs markedly from the Constitution of the 
United States in not establishing rights of individuals against govern- 
mental interference.” * 


The constitution, as adopted, expressly empowered the Parlia- 
ment, ‘‘subject to this constitution,” “‘to make laws for the peace, 
order, and good government of the Commonwealth, with respect to” 
certain enumerated subjects, and authorized Parliament to con- 
fer original jurisdiction upon the High Court in any matter “arising 
under this constitution, or involving its interpretation.” Not 
only was the finality of judicial interpretation of constitutional 
power recognized as incident to the ordinary administration of 
justice, but it was also provided that under certain conditions 
the executive or the legislature might require the opinions of the 
justices of the High Court upon constitutional questions, and it was 
further declared — 


% See Moore’s Constitution of the Commonwealth, 2 ed., Melbourne, 1910, p. 360. 
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_“No appeal shall be permitted to the Queen in Council from the de- 
cision of the High Court upon any question howsoever arising as to the 
limits inter se of the constitutional powers of the Commonwealth and 
those of any state or states, or as to the limits inter se of the constitu- 
tional powers of any two or more states, unless the High Court shall 
certify that the question is one which ought to be determined by Her 
Majesty in Council.” ” 


It would be well if the exercise of the police power could be limited 
by the test often enunciated, but not always followed, of reasonable- 
ness, as distinguished from arbitrary or capricious action.** 

But the pressure is very great on the part of social reformers 
to compel legislation which transcends constitutional restrictions, 
and seeks justification under the elastic boundaries of the police 
power, and any interference with their programs by decisions of 
courts based upon constitutional limitations is received by them 
with impatience, and provokes them to intemperate attacks on 
judges and the exercise of the judicial function just described. 
The leader of the radical movement against the judicial 
enforcement of constitutional limitations has declared his belief 
that courts should continue to have the power to declare void 
unconstitutional legislation, but, he adds, “only provided the 
power is exercised with the greatest wisdom and self-restraint.”*® 
If the continued existence of governmental functions were to be 
dependent upon officials always exercising powers vested in them 
“with the greatest wisdom and self-restraint,” it may be ques- 
tioned how long government could continue. Certainly there have 
been times when the executive office under such a test would have 
had to go into commission. There are infirmities in all human 
institutions, but government is an exceedingly practical business. 
The framers of our institutions believed that the welfare of 
society would suffer if the legislature had unlimited power. 
When the states became members of a federal union the short ex- 
perience under the original Articles of Confederation demonstrated 


37 See Edgerton, Federations and Unions Within the British Empire, Oxford, 1911, 
pp. 58, 66, 212, 214. 

38 State ex rel. Davis v. Clausen, 117 Pac. 11or. 

See also “ Judicial Construction of Fourteenth Amendment,” by Francis J. Swayze, 
26 Harv. L. REv. 1. 

39 The Outlook, supra, Jan. 6, 1912. 
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the need of a stronger central government, and of some power to 
prevent either state or national government from encroaching 
upon the domain assigned to the other. This power was provided 
in an impartial judicial establishment. Our forefathers had suffered 
from various kinds of tyranny. They proposed to protect the in- 
dividual citizen in his life, his liberty, his reputation, and his prop- 
erty, against any form of oppression, and to that end they for- 
mulated and embodied in the fundamental law declarations of rights 
which ‘were to be forever recognized and preserved. The judiciary 
was made the guardian of those rights. In the discharge of that 
sacred trust it has sometimes erred; but on the whole it has not 
allowed the letter to stifle, but has been quickened by the spirit 
of liberty under law. Mr. Justice Holmes recently said he did 
not believe the Union would be imperilled if the Supreme Court 
lost its power to declare an act of Congress void; but he added, 
“T do think the Union would be imperilled if we could not make 
that declaration as to the laws of the several states. For one 
in my place sees how often a local policy prevails with those who 
are not trained to national views and how often action is taken 
that embodies what the commerce clause was meant to end.’ 
Whether the power be taken away directly, or be deadened and 
atrophied in its action by adverse criticism and demagogic clamor, 
when the judiciary no longer shall feel at liberty to construe the 
provisions of the fundamental law “in the light of reason,” con- 
stitutional government, in the sense in which it has been understood 
for a century and a half, will be at an end, and the‘doctrine of the 
police power will have been swallowed up in the capacious maw of 
unrestrained democracy. 


George W. Wickersham. 


NEW YORK CITY. 


49 Speech by Mr. Justice Holmes before the Harvard Law Association, New York, 
Senate Doc. No. 1106, 62d Cong., 3d session. 
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EN does the violation of a criminal statute or ordinance 

make the wrongdoer civilly responsible? On this question 
the law is in some confusion.! Sometimes it is said that the wrong- 
ful act is “negligence per se’’; sometimes that it is only “evidence 
of negligence”; sometimes again that it is “prima facie evidence 
of negligence.”* With the bulk and variety of new legislation the 
question often comes up in one form or another, and it is desirable 
to recognize as exactly as possible the principles involved. 

Much of the confusion in the cases has come from obscurity 
as to fundamental conceptions of the law of negligence. This is 
not surprising, for negligence is a modern head of the law, and 
decisions rendered before it attained its present development, 
when principles now well established were still imperfectly per- 
ceived, naturally make complications. To-day some things can 
to advantage be reéxamined and restated. And this ought to be 
done in as plain and straightforward a fashion as possible. Im- 
portant as it is everywhere in our law that its distinctions follow 
simple and rational lines, this is particularly true of the law 
of negligence. In that topic refinement and complexity are 
least excusable. Owing to its recent development it is little 
complicated by outgrown rules; and its characteristic feature 
is the use of broad and general tests in which everything depends 
on the facts of the case. Within wide limits the jury is given the 
power to determine the propriety of conduct. The “ordinary 
prudent man” is a palpable fiction, designed to present to the 
jury’s mind in concrete form the conception of an external as dis- 
tinguished from a personal standard. What this imaginary person 
would have done really means what the jury thinks was the proper 
thing to do;* and so long as there is room for a fair difference of 


1 “The general question . . . whether an injury caused by the defendant while 
violating a statute is actionable per se is a troublesome one, open to much argument, 
and not yet settled by any generally accepted principle.” Professor Wigmore, in 
6 Ill. Law Rev. 350. ; 

2 For the authorities, see Jaggard on Torts, § 263. 

8 Arnold, Psychology applied to Legal Evidence, 168; Terry, Leading Principles 
of Anglo-American Law, § 204. 
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opinion on this point the jury has a free hand.‘ Here, as so often, 
the common law has adapted itself to the jury system, using that 
tribunal as an instrument for solving problems of everyday expe- 
rience, and at the same time finding a check against arbitrary 
results in the court’s supervisory power to keep the untrained body 
within the bounds of reason. And in formulating the principles 
which are to govern the jury’s action, the scholar must vigi- 
lantly resist the temptation to spin his own web of theory and 
distinction, pleasing perhaps in ingenuity and symmetry, but too 
fine for everyday use. In the law of negligence no doctrine is use- 
ful or appropriate which cannot be plainly and simply stated, and 
which, when so stated, does not respond to the test of common sense. 

This does not mean that the effort for clear thought and exact 
statement can be relaxed. Rather the contrary; for the very 
breadth of the subject has made it easy to hide confusion of thought 
behind ambiguous and question-begging phrases. ‘“‘A loose vo- 
cabulary” as Professor Gray has said,° “is the fruitful mother of 
evils”; and in the present instance the slippery words “duty” ® 
and “negligence’”’’ are responsible for much of the progeny. Too 
often the mere statement of a conclusion that “the statute creates 
a duty to the plaintiff” is used as if it furnished some reasons in 
its own support.® At times it is coupled with the further assertion 


* See Thayer’s Preliminary Treatise on Evidence, 226-229, 249-253. 

This is one of the “parts of the administration of justice” which, as Professor 
Pound has said, “obstinately resist the attempt to reduce them completely to the 
domain of law. We think of some of these in our law as presenting cases peculiarly 
for the jury, and conceal the breakdown of our elaborate system of legal rules in these 
cases by making it appear that no more than questions of fact have been involved.” 
“ Justice according to Law,” 13 Col. Law Rev. 699. 

5 6 Harv. L. Rev. 21. Cf. Professor Hohfeld’s observations on “chameleon-hued 
words” in his able discussion of “Some Fundamental Legal Conceptions as applied 
in Judicial Reasoning,” 23 Yale Law Journal, 29. 

6 See pp. 324-5, below. 

7 Terry, Leading Principles of Anglo-American Law, § 200; Salmond, Torts, 
3 ed., § 5. 

8 Cf. Bullock v. Del. L. & W. R. R. Co., 60 N. J. L. 24, 26; Beale’s Cases on Car- 
riers, 185. ‘What could the company lawfully do under these circumstances? Any- 
thing which the company might do, to be lawful, must be an act which would cast 
no after duty on it to the passenger in respect to such act, nor subject the company 
to any after liability for damages by reason of having done it. Such after respon- 
sibility would incontestably prove that the company had overstepped the line which 
circumscribed its right to redress itself. Applying this test, can the act of the com- 
pany, which constitutes the alleged wrong in this case, be justified ?” 
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that “the plaintiff therefore has a remedy,” as if this were 
something more than an identical proposition. In either form the 
question how the duty arose, and what it was that gave rise to it, 
is left in the same darkness as before. But this is manifestly the 
very question at issue. 

In seeking thesprinciples which determine the answer, the in- 
finite variety of criminal statutes must be faced at the outset. 
The field includes the whole range of human activity, and legisla- 
tive treatment must vary correspondingly.® Criminal statutes 
may be classified in all sorts of ways, according to the point of 
view from which the matter is approached. One basis of classi- 
fication, however, naturally suggests itself when civil responsibility 
is under discussion, 7. ¢., the distinction between a statute which 
forbids an act, and one which requires affirmative action. This 
corresponds with a fundamental distinction in the law of torts, 
and as different principles are involved it will be well to deal sepa- 
rately with these two classes of statutes — those prohibiting action 
and those requiring action.’ 


PROHIBITIONS. 


Instances of prohibitive legislation suggest themselves in abun- 
dance — health laws, traffic ordinances, speed limits, police regula- 
tions of all sorts. Suppose, for example, that an ordinance makes 
it a misdemeanor punishable by a fine to leave a horse unhitched 
on a highway. The defendant leaves his horse unhitched contrary 
to the ordinance and it runs away and injures the plaintiff. How 
does the fact that he has violated the ordinance affect his civil 
liability? 

The first step in answering this question is to construe the ordi- 
nance. This, for our present purposes, means ascertaining not 
only its scope and meaning, but also the evil at which it was aimed 
— its object as well as its purport. In the case supposed both are 
plain. The language is free from ambiguity, and the aim is evi- 


9 See the opinion of Wright, J., in Sherras ». De Rutzen, [1895] 1 Q. B. 918; Beale’s 
Cases on Criminal Law, 2 ed., 370. 

10 The importance of this distinction has been shown by writers of authority: 
Wigmore, Summary of the Principles of Torts, §§ 167, 201; 1 Street, Foundations of 
Legal Liability, 172-175. 
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dently to lessen the danger to the public from straying or runaway 
horses. 

It is common, at least in the case of statutes, to treat the question 
of construction as if it should go further than this and include an 
inquiry into the probable purpose of the statute with reference to 
private individuals — whether it was enacted for their benefit and 
was intended to give them a right of action. But this sort of specu- 
lation as to unexpressed legislative intent is a dangerous business, 
permissible only within narrow limits; and the tendency to over- 
indulge it is responsible for much of the confusion in the law. 
Proper regard for the legislature includes the duty both to give 
full effect to its expressed purpose, and also to go no further. 
The legislature could, if it chose, have provided in terms that 
any one injured by a breach of the statute should have a remedy 
by civil action. Such a provision is familiar in criminal statutes. 
Its omission in this instance must therefore be treated as the de- 
liberate choice of the legislature, and the court has no right to dis- 
regard it. On the other hand, the argument that the failure to give 
a private action bespeaks an intent that the statute shall have no 
effect on private rights has little weight. The legislature must be 
assumed to know the law, and if upon common-law principles 
such a statute would affect private rights, it must have been passed 
in anticipation of that result. The legislature is to be credited with 
meaning just what it said — that the conduct forbidden is an of- 
fense against the public, and that the offender shall suffer certain 
specified penalties for his offense. Whether his offense shall have 
any other legal consequence has not been passed on one way or 
the other as a question of legislative intent, but is left to be deter- 
mined by the rules of law. The true attitude of the courts, there- 
fore, is to ascertain the legislature’s expressed intent, to refrain 
from conjecture as to its unexpressed intent (except in so far as that 
inquiry is necessary in order to give effect to what is expressed), 
and then to consider the resulting situation in the light of the com- 
mon law. If his crime does not increase the wrongdoer’s civil 
responsibilities on common-law principles, without calling in aid 
supposed legislative intent, then it should not affect them at all. 

The impropriety of such speculation about an unexpressed legis- 
lative purpose to benefit individuals is more clearly apparent with 
an ordinance than a statute. An inferior t ody exercisi:’ . “z'egated 
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powers must keep strictly within them; and the authority to 
create new civil rights and duties is not to be inferred from the 
mere power to enact traffic ordinances and provide penalties for 
breaking them." If the effect of such an ordinance is to change 
the relations of individuals to one another, this must come about 
not through the intent of those who enacted the ordinance, but 
by the operation of common-law principles. It thus becomes a 
question of applying to the situation the principles of the law of 
negligence, in the light of which the ordinance was passed. By 
what tests would the defendant’s liability have been determined 
before the date of the ordinance? and were those tests necessarily 
affected by its enactment? 

Before the ordinance the plaintiff, injured by the runaway horse, 
must have based his action on negligence. Whether the defendant 
was negligent in leaving the horse unhitched would have been for 
the jury to say, unless this was so clear one way or the other that 
the court must deal with it as a “question of law” (so-called); 
4. €., aS a point on which fair minds could reach but one conclusion. 
In any situation less extreme the whole matter would have been 
within the jury’s province. And the jury was bound in deciding 
it to use the test of the “ordinary prudent man.” They could not 
acquit the defendant of negligence without saying that an ordinary 
prudent man would have left his horse unhitched under these cir- 
cumstances; that with such a horse as this, and in such a place, the 
prudent man would have foreseen no danger to others — for the 
foresight of the prudent man in the defendant’s position (in 
other words, the probability of danger from his standpoint) is 
the test of negligence. The jury was justified either in accepting 
or rejecting the theory that he was negligent, for the mere fact 
of submitting the issue of negligence to them means that a finding 
either way is warranted by the evidence. The reasonableness of the 
defendant’s conduct was thus in the eye of the law an open ques- 
tion, depending on the circumstances and the inferences fairly to 
be drawn from them. 

Suppose now the situation to be changed by the single circum- 
stance of the ordinance, all other facts remaining the same. Can 


1 See Philadelphia & R. R. R. Co. v. Ervin, 89 Pa. 71, and note in Bohlen’s Cases 
on Torts, p. 184; W. P. Malburn, Violation of Laws Limiting Speed as Negligence, 
45 Am. L. Rev. 214. 
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the issue of negligence any longer be left to the jury? Not unless 
they would be justified in finding for either party; and what must 
a finding for the defendant on this issue mean? That an ordinary 
prudent man, knowing the ordinance — for upon familiar prin- 
ciples he can claim no benefit from his ignorance of the law 
— would have chosen to break it, “reasonably” believing that 
damage would not result from his action. It must then, upon this 
view, be deemed consistent with ordinary prudence for an indi- 
vidual to set his own opinion against the judgment authoritatively 
pronounced by constituted public authority, for the ordinance 
has prohibited leaving ali horses unhitched, without exception, 
and has done this in order to prevent just such consequences as 
have occurred. It has thus declared the danger to be so serious 
and constant that a less sweeping prohibition would be inadequate. 
And when eminent courts, using familiar phraseology, state that 
the breach of the ordinance is not “negligence per se,” but only 
“evidence of negligence,”’ and leave the question of negligence as 
a fact to the jury, they are doing nothing less than informing that 
body that it may properly stamp with approval, as reasonable 
conduct, the action of one who has assumed to place his own fore- 
sight above that of the legislature ” in respect of the very danger 
which it was legislating to prevent.” And the incongruity does not 
stop here. The plaintiff can in no event recover unless he shows 
not merely that the defendant was negligent, but also that his negli- 
gence proximately caused the injury; no negligence, however serious, 
will avail him if the causal connection is lacking and the injury 
would have come about none the less had the defendant used due 
care. Sending the case to the jury therefore means that there is 
evidence which would warrant a finding for the plaintiff on both 
points,— negligence and proximate cause. In this state of affairs 


® Here and elsewhere I have used the word “legislature” indiscriminately whether 
a statute or an ordinance was in question; for in both cases it is the action of the 
constituted legislative authority regulating affairs within its proper province. 

8 In Ubelmann v. American Ice Co., 209 Pa. 398, the court describes the ordinance 
as “evidence of municipal expression of opinion, on a matter as to which the municipal 
authorities had acted, that the defendant was negligent”; and in Riegert v. Thackery, 
212 Pa. 86, instructions to the jury are approved “that if they should find that a 
reasonably prudent person, under the circumstances, would not have erected a shed 
over the pavement or given warning of the danger from the erection of the building 
to those on the pavement, the defendant was not negligent, notwithstanding the 
ordinance.” See Bohlen’s Cases on Torts, 184, note. 
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an instruction that the breach of the ordinance is no more than 
“evidence of negligence” must mean that the jury is justified 
in pronouncing reasonable the conduct of a defendant when he 
not only assumed to be wiser than the legislature in his foresight, 
but when looked at also from the standpoint of hindsight he was 
wrong and the legislature was right in this particular case. Unless 
the court were prepared to go to this length it would be bound to 
say that if the breach of the ordinance did in fact contribute to the 
injury as a cause the defendant is liable as a matter of law; 
but this is treating it as “negligence per se,” to use the ordinary 
phraseology, and not merely “evidence of negligence.” 

The doctrine that a breach of the law is “evidence of negligence” 
is in truth perplexing and difficult of comprehension. It stands 
as a sort of compromise midway between two extremer views: 
(1) that a breach of law cannot be treated as prudent conduct; 
(2) that the ordinance was passed alio intuitu and does not touch 
civil relations.’* Either of these views is intelligible; but to invite 
the jury to consider when and to what extent it is reasonable 
to break the law is a strange thing. The prudent man, it 
seems, is a law-abiding person within limits, but he does not 
carry his respect for law to extremes. What tests or considerations 


4 This may sometimes be the court’s meaning when the p “evidence of 
negligence’’ is used; in other words, the permission to find for the defendant may mean 
that the jury would be warranted in concluding, not that the defendant was in the 
exercise of due care in breaking the law, but that his violation did not in fact contribute 
as a cause of the injury. If this is the court’s meaning, the only criticism to be made 
is on the unfortunate choice of language to express it. 

18 For an argument in support of this view see Mr. Malburn’s article on “Viola- 
tion of Laws Limiting Speed as Negligence,” 45 Am. L. Rev. 214. The admission 
of the ordinance is sometimes justified as bearing on the plaintiff’s contributory neg- 
ligence, since he may have reasonably relied on the defendant’s not breaking it. See 
Connor »v. Traction Co., 173 Pa. 602; Bohlen’s Cases on Torts, 185, note. But if it 
may be reasonable for the defendant to break the ordinance (note 13, above), how is 
the plaintiff justified in assuming that he will not? 

16 The argument that a breach of law may be prudent conduct in fact is strongest 
in the case put by Knowlton, C. J., in Newcomb »v. Boston Protective Department, 
146 Mass. 596, 600, of a mistake of fact; the sale of milk, for example, reasonably 
supposed to be pure when the statute makes the seller’s belief immaterial. The 
doctrine, however, that illegality is only “ evidence of negligence” is not limited to 
such cases as this, but is commonly applied to the choice of conduct known to be 
unlawful, or to ignorance of the law; and whether it was an error of judgment or a 
mistake of fact which induced the breach of law, one whom it has injured without 
fault of his own may justly insist that the defendant acted at his peril. 
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are to guide the jury in determining when he may reasonably 
become lawless? The proposition that his breach of law is “ prima 
facie evidence” of negligence helps but little, for the very state- 
ment implies that the prima facie impropriety may be rebutted. 
If so, what will rebut it? The doctrine in any form puts the court 
in an unsuitable attitude toward the legislature. And the fact 
that the offense is the violation not of a statute but of a muni- 
cipal ordinance does not materially change the situation. Whether 
it be a statute or an ordinance, none the less the state has spoken 
through a legislative body having authority to deal with the situa- 
tion; a standard of conduct has been fixed in order to prevent a 
public evil; and the liberty of the individual has been curtailed 
for the protection of others. When such a prohibition has been 
violated and the very evil aimed at by the law has been brought 
about, approval of the wrongdoer’s conduct by the court is not 
consistent with proper respect for another branch of the govern- 
ment. A doctrine which sanctions such approval would hardly 
continue unless as a practical matter juries could be counted on 
to nullify it; and it would never have grown up but for the con- 
fusion of language already referred to. Its parentage is not hard 
to trace; it can be affiliated on “negligence” and “duty.” The 
proposition that a municipal ordinance of this sort “does not 
create duties to individuals” has a plausible sound, and leads 
easily to the conclusion that breach of such an ordinance cannot 
be more than “evidence of negligence.”!” It is worth while, 
therefore, to state the situation in terms of “duty.” What 
precisely was the “duty of care’ which existed before the 
ordinance was passed? 

(x) In the first place, it was a “duty” without a corresponding 
right in anybody.’® When a plaintiff can invoke no legal remedy 
of any sort, either redressive or preventive, against conduct to 
which he objects, it cannot be said that a legal right of his has 
been infringed. Evidently, then, there is no “duty” of care 
in the same sense that there is a “duty” not to break a contract 
or not to trespass on another’s land. The only protection given 
by the law to the plaintiff’s interest is a right of action if he is 
harmed by the defendant’s negligence. The “duty” means only 


17 See, e. g., Phil. & R. R. R. Co. v. Ervin, 89 Pa. 71; Bohlen’s Cases on Torts, 183. 
18 Terry, Leading Principles of Anglo-American Law, §§ 113-115, 121-125. 
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that the defendant is negligent at his peril,!® just as he keeps at his 
peril savage beasts, or (where Fletcher v. Rylands is law) some 
things stored on his land. It would be consistent to extend the 
established usage and say that there is a “duty” not to keep a 
dog which has enjoyed his first bite. 

(2) The “duty” attaches only to positive conduct;”° excepting 
in a few special relations a man who has made no contract is liable 
for his acts only, and not for his omissions, no matter how wicked 
or how harmful these may be. And not only is his liability lim- 
ited to active conduct, but to dangerous conduct, 7.e¢., conduct 
which threatens harm to others unless care is used. The “duty 
of care” attaches only to such conduct; if a prudent man would 
foresee no injurious consequences from his acts, whether careful 
or not, then there is no obligation to use care. Danger, reasonably 
to be foreseen at the time of acting, is the established test of neg- 
ligence. The proposition, then, that the defendant is under a 
“duty of care” to certain persons in a certain situation means 
that as to them he acts at peril if he does dangerous things 
carelessly. 

How does the ordinance change this situation? Before its 
passage the common-law liability was for negligent conduct; 
“negligent” meant “dangerous”; the test of danger was the fore- © 
sight of the prudent man; the jury, within the territory where 
opinions could reasonably differ, was to say what he would have 
foreseen; outside this territory the question was for the court. 
The ordinance narrows the last question.” The court can no longer 


19 “Duty” is, however, a natural word to use for this purpose: (1) because the 
test is one of rightness, negligence being conduct that is in some sense morally as well 
as legally objectionable; (2) because of the characteristic feature of the common law 
requiring a relation between the parties, so that negligence toward one person is not 
necessarily negligence toward another. Both these conceptions are aptly enough 
expressed by the word “duty.” 

20 This proposition has been somewhat obscured by the much-quoted observation 
of a distinguished judge (Willes, J., in Grill ». General Iron Screw Collier Co., L. R. 
1 C. P. 600, Smith’s Cases on Torts, 2 ed., 204), that “confusion has arisen from regard- 
ing negligence as a positive instead of a negative word. It is really the absence of 
such care as it was the duty of the defendant to use.”” When this remark, made with 
reference to a contract, is wrenched from its context and made to do duty as an expo- 
sition of negligence in the law of torts, the subject is not clarified. 

2 This is well brought out by Hamersley, J., in Monroe v. Hartford St. Ry. Co., 
76 Conn. 201, 2 Wigmore’s Cases on Torts, 185; and by Mitchell, J., in Osborne 
v. McMasters, 40 Minn. 103, Smith’s Cases on Torts, 2 ed., 95. 
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submit the question of danger to the jury, because there is no longer 
room for a reasonable difference of opinion.” The ordinance has 
foreclosed the question whether an unhitched horse is a dangerous 
thing, not because it was passed with any specific reference to 
civil suits, but because the state, through its legislative organs, 
has condemned the act of leaving him unhitched by reason of its 
tendency to bring about just such harm as this. This can only 
mean that the act is labelled “dangerous.” It is an unjust re- 
proach to our old friend the ordinary prudent man to suppose 
that he would do such a thing in the teeth of the ordinance. It 
would mean changing his nature, and giving over the very traits 
which brought him into existence. And when by so doing he caused 
the very harm which the ordinance aimed to prevent, he would be 
the first to admit that he should break the ordinance at his peril. 
The reasons which have led the law to declare that he is negli- 
gent at his peril, or keeps a savage animal (or in England a 
reservoir) at his peril, apply more strongly here.” 

An analogy may be found in the law concerning public nuisances. 
Such an analogy should be scrutinized with care, for “nuisance” 
is a good word to beg a question with. It is so comprehensive a 
term, and its content is so heterogeneous, that it scarcely does 


“more than state a legal conclusion that for one or another of widely 


varying reasons the thing stigmatized as a nuisance violates the 
rights of others. But for our present purposes a wrongful ob- 
struction of the highway makes a fair illustration. Such an ob- 
struction is a legal wrong because it prevents the public from using 
the highway safely and conveniently. The state may therefore 
proceed against the offender. An individual, however, has no 
right of action until he suffers special and peculiar damage; if 


“Tn any case the standard is usually defined as that degree of care that men 
of ordinary care and prudence usually exercise. But when the standard is fixed by 
law or ordinance, how can one be heard to say that he exercised care in exceeding, 
or in refraining to comply with, the standard fixed?” Frick, J., in Smith ». Mine 
& Smelter Supply Co., 32 Utah 21, 30. 

*% So far at least as concerns civil suits there is no help in “ the old fashioned 
distinction between mala prohibita and mala in se.” Such a discrimination is as 
unworkable as it is unscientific, and as Sir Frederick Pollock says (Torts, 8 ed., 
p. 27), it “is long since exploded.” 

* See Terry, Leading Principles of Anglo-American Law, § 434; 2 Cooley on 
Torts, 3 ed., 1176. 
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he suffers such damage, he has his private action.» Thus the de- 
fendant, although his act is wrongful as to the public, stands as to 
individuals only in the position of acting at his peril. This is the 
same result to which the foregoing argument leads in the case 
of the present ordinance, and the situation is in all its essentials the 
same.% ‘The legislature’s power to extend and make definite the 
- law of nuisance is beyond question; and the present ordinance 
amounts to exactly this— that a horse in the city streets, un- 
hitched and unattended, is a public nuisance. Thereafter the 
presence of the unhitched animal is a legal wrong for the same 
reasons, and in the same way, as any other unlawful obstruction.” 

The same analysis fits a multitude of other cases. As society 
develops, new dangers to the public welfare are constantly per- 
ceived, and new prohibitions are enacted by the legislature. They 
may be regulations of highway traffic, — the position of vehicles 
on the highway,”* the speed at which they may run,” the conduct 
of railways at crossings; *® or building laws passed to lessen fire 
risks;*! or restrictions on the use of dangerous articles, such as 
the carrying of firearms by children,” or the sale of poisons un- 
jabeled,* or handling explosives without specified precautions.* 


% The requirement that the damage suffered by the plaintiff must have been 
“special and peculiar” to entitle him to recover has no doubt at times been some- 
what rigidly insisted upon; but whether or not it has been too narrowly applied, the 
principle is none the less clear. See Stetson v. Faxon, 19 Pick. 147; Aldrich v. Wet- 
more, 52 Minn. 164. 

% This is well brought out by Knowlton, C. J., in his able and important opinion 
in Bourne v. Whitman, 209 Mass. 155, 167. 

#7 So in Siemers v. Eisen, 54 Cal. 418, the court said: “The practice of leaving 
animals, attached to vehicles, unfastened upon our public streets, and thus placing 
in jeopardy the lives of men, women, and children, should not be tolerated. It is, 
in fact, condemned by the law, and when damages result therefrom, the owner of such 
animal should be held to a strict legal accountability.” To the same effect is Bott ». 
Pratt, 33 Minn. 323. For the contrary view, that the violation is only “evidence of 
negligence,” see Knupfle v. Knickerbocker Ice Co., 84 N. Y. 488, Smith’s Cases on 
Torts, 2 ed., p. 94; Fluker v. Ziegele Brewing Co., 201 N. Y. 40. 

’ 28 Newcomb v. Boston Protective Dept., 146 Mass. 596, Smith’s Cases on Torts, 
2 ed., 122. 

% U.S. Brewing Co. v. Stoltenberg, 211 Ill. 531, 1 Wigmore’s Cases on Torts, 1058. 

% Holman »v. Chic. R. Co., 62 Mo. 562, Smith’s Cases on Torts, 2 ed., 107. 

% Aldrich v. Howard, 7 R. I. 199, Smith’s Cases on Torts, 2 ed., 90. Observe 
the careful qualification of this case in Grant v. Slater Mill Co., 14 R. I. 380. © 

® Horton v. Wylie, 115 Wis. 505. 

% Osborne v. McMasters, 40 Minn. 103, Smith’s Cases on Torts, 2 ed., 95. 

* Brannock v. Elmore,114 Mo. 55; Smith ». Mine & Smelter Supply Co., 32 Utah 21. 
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Whatever form the prohibition may take, and the varieties 
are infinite, a danger has been deemed by the legislature so 
great as to justify making its creation or continuance a public 
wrong. A new statutory “nuisance” has thus been created in 
every sense in which that word has legal significance; and the 
proposition that he who violates the statute or ordinance does so 
at his peril is only an application of the principle that an action 
lies in favor of one who has suffered a private injury from a public 
nuisance.* 


% It is worth noticing that in continental systems the wrongdoer’s liability for 
damages occasioned by his breach of the criminal law is treated as a matter of course, 
and the damages are awarded in the criminal proceeding. Code Instr. Crim., Art. 3; 
Germ. Penal Code, §§ 230, 231. The theory is stated thus by Bosc, Essai sur les 
Eléments constitutifs du Délit, 66, 72: 

Acte prévu et puni par la loi pénale. — La victime n’a rien 4 prouver contre leur 
auteur au point de vue du caractére illicite. Ce caractére découle du fait que l’acte 
est interdit par la loi pénale. Il est évident que pas plus au point de vue civil qu’au 
point de vue pénal, on n’a le droit de faire ce que la loi interdit, et le particulier lésé 
par une crime est légitimement fondé 4 obtenir réparation du tort qu’il a subi, comme 
la société du trouble dont elle souffre. 

Inobservation d’un réglement.— Un réglement légalement promulgué constitue 
une loi pour ceux qu’il vise et s’impose d’une fagon absolue a leur observation. S’ils 
y contreviennent, ils peuvent étre punis de peines plus ou moins fortes. Aussi dirons- 
nous que, si de cette inobservation résulte un préjudice pour quelqu’un, ce préjudice 
devra étre réparé par celui qui a contrevenu au réglement. Ici encore, |’acte est illicite 
en soi, parce qu’il a été accompli en violation d’une sorte de loi, et il suffit 4 la victime 
d’établir le caractére obligatoire du réglement, et de prouver que, s’il efit été observé, 
le préjudice eit été évité. Ce sera par exemple, une Compagnie de chemin de fer 
qui aura négligé de fermer ses portiéres, ou un charretier qui n’aura pas tenu la 
gauche de la route, etc. 

La seule différence qui sépare cette hypothése de la précédente, c’est qu’ici au 
lieu d’étre en présence d’une loi obligatoire pour tous, nous ne sommes en présence 
que d’un réglement obligatoire pour quelques-uns, et qui ne peut rendre illicite par 
lui-méme |’acte d’un individu auquel il ne s’applique pas. La Compagnie de chemin 
de fer, par exemple, obligée de fermer ses portiéres, est responsable par cela seul de 
Vaccident causé par leur nonfermeture. Si, au contraire, un accident arrivait dans 
une voiture de place, par suite de portiéres mal fermées, la victime (la chose en fait 
ira de soi, nous parlons ici théoriquement) aurait 4 prouver l’imprudence ou la négli- 
gence du cocher. 

This passage, as well as other illustrations used by the author, show that the 
“raéglement ” to which he refers is a regulation having the force of law and not a 
mere rule of the company. The regulations, indeed, of a government railway, if 
penalties were provided for their violation, would not stand like the rules of a private 
corporation. Whether the breach of such rules is evidence of negligence raises a 
different question, as to which compare Hoffman ». Cedar Rapids Cc., 139 N. W. 
165 (Sup. Ct. Iowa) with Stevens ». Boston Elevated Railway Co., 184 Mass. 476. 
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AFFIRMATIVE REQUIREMENTS. 


So much for statutes forbidding objectionable conduct and pun- 
ishing one who does the forbidden thing. But suppose the statute 
calls for action, and punishes a failure to do the thing required. 
Here different considerations come in. The reasons already given 
will not help one who sues for a private injury, for they were based 
on the defendant’s dangerous conduct. A plaintiff harmed by such 
conduct had rights at common law, and the effect of the statute 
or ordinance in changing the test of liability was only incidental 
to the operation of common-law principles. But where it is a mere 
omission there is no basis for liability at the common law. If 
there is a civil action it must arise in some other way. 

To take a familiar illustration, suppose a statute * requires 
abutters to remove snow and ice from their sidewalks. The viola- 
tion of such a law, although a public wrong, involves no wrongful 
positive conduct in the abutter. He has merely omitted to take 
from the path of travel what nature brought there. If a traveler 
injured by the obstruction seeks a remedy against the abutter, he 
-will make no headway by the aid of common-law principles. To 
prevail he must show an actual intent in the statute that a person 
injured by its breach shall recover his damages from the abutter; 
in other words, he must read such a clause into the statute by im- 
plication. Is such an implication warranted? 

One or two discriminations must be observed at the outset. 

(x) It may be a difficult question in any given case whether 
the statute is really a prohibition or an affirmative requirement.*” 


% This snow and ice question (as to which see Bohlen’s Cases on Torts, 179, note 5; 
12 Col. Law Rev. 749) is usually raised by a municipal ordinance and not a statute, 
but this is not always so; see, e. g., Taylor v. Railroad Co., 45 Mich. 74. And the 
present point is best brought out by supposing a statute. 

37 Dawson & Co. v. Bingley Urban District Council, [t911] 2 K. B. 149, is an 
interesting case in which this question was much discussed by the Court of Appeal. 
The defendant was a municipal board charged with the duty of furnishing water for 
fire protection, and among other things providing proper fire plugs and putting up 
signs in the streets to show their situation. They put up the sign in the wrong place, 
and this delayed the fire brigade in hunting for the plug while the plaintiff’s building 
was burning. The court held the defendant liable for the plaintiff’s additional damage 
during this delay, basing its decision on the ground that the defendant had been guilty 
of a misfeasance. This was a curious situation. The defendant no doubt did some- 
thing negligently; and the court treated it as in Metallic Casting Co. ». Fitchburg 
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This difficulty in discriminating a misfeasance from a nonfeasance 
often arises in the law in different forms; and in tke present case 
it will not be solved by the mere words of the statute. It is preém- 
inently the sort of matter in which the court must not stick in the 
bark; the problems raised by mandatory injunctions show how un- 
limited is the power of mere words to express in negative form what 
is affirmative in substance. The nature of the first ordinance under 
consideration would not have been changed if the legislature had 
phrased it as an affirmative requirement that all horses be hitched; 
nor the second, if it had prohibited the act of keeping the snow 
on the sidewalk.** In every case the test must be the true nature 
of the situation in substance and reason. If the defendant’s 
breach of law amounts, on a true analysis, to injurious active 
conduct, the plaintiff may invoke the principles above set forth in 
support of his private action; otherwise he cannot. The difficulties 
of this analysis are responsible for some of the confusion and con- 
flict of decision over the statutes requiring a railroad to fence its 
right of way.*® 

(2) An important class of statutes regulates the conduct of 
persons who were already under affirmative common-law duties. 
If a shipmaster be required to keep medicines on board for his pas- 
sengers, or an employer to maintain safety appliances, the legisla- 
ture is prescribing details concerning protection which in some 
form the carrier and employer were already bound to give — making 
definite and specific that which before was governed by the general 
test of reasonableness. There is no difficulty about giving the 


R. R., tog Mass. 277, where the defendant was held liable for negligently cutting the 
hose which was playing on the plaintiff’s burning factory. But in the Dawson case 
the misplaced sign was a part of the defendant’s system; and it is hard to distinguish 
this from other negligent conduct depriving the plaintiff of a proper supply of water, 

for which the defendant would not be liable under Atkinson v. Newcastle & Gates- 

head Waterworks Co., 2 Ex. Div. 441. As to misfeasance and nonfeasance in these 
cases see also Cowley v. Newmarket Local Board, [1892] A. C. 345; Glossop ». Heston 

Local Board, 12 Ch. D. 102; Mayor of Shoreditch v. Bull, 90 L. T. N. S. 210. 

8 Cf. Mass. St. 1909, c. 534, § 22, punishing one “who knowingly goes away with- 
out stopping and making himself known after causing any injury.” Commonwealth 
v. Horsfall, 213 Mass. 232. ‘‘The distinction between a nonfeasance and a misfeasance 
is often one more of form than of substance.” Commonwealth v. Proprietors of New 
Bedford Bridge, 2 Gray, 339, 346. 

39 Hayes v. Mich. Cent. R. R., 111 U. S. 228; Menut ». Boston & Maine R. R., 207 
Mass. 12, and cases cited. And see note 62, below. 
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injured person the benefit of this legislation without any express 
provision to that effect in the act. Here, as in the case of the 
unhitched horse, the necessary effect of the legislative action 
properly interpreted is to replace the old by new and exacter 
standards.” 

In cases which fall under neither of these heads it is a dubious 
and a dangerous thing for the courts to speculate as to unexpressed 
legislative intent and create private remedies by implication. 
So far as this matter is concerned, the same considerations are 
involved as in the case of prohibitive statutes.“ Of course the 
statute must be fairly treated; and if a private action is necessary 
to carry it into effect, the legislature must be credited with intent 
to provide such a remedy. No doubt, too, the purpose of some 
criminal statutes is to provide an emphatic sanction for the pro- 
tection of private rights — as in acts making trespass to land a 
criminal offense. In such cases, “although the proceeding is crim- 
inal in form it is really only a summary mode of enforcing a civil 
right.” But in the ordinary case the court cannot overlook the 
fact that the legislature chose to omit any provision for a private 
remedy. This omission of a perfectly familiar provision cannot 
be treated as accidental, and adding such a clause by implication 
means putting a different burden on the defendant from that 
which the legislature saw fit to impose. Important as it is to give 
full effect to what the legislature has said, reading the statute in 
the light of common-law principles, it is not less important to 
keep within the bounds fixed by the legislature, and not lightly 
enter upon the field of, extension by implication, even though it 
be reasonable implication. 

Looseness on this point has been bred by Lord Campbell’s much- 
cited judgment in Couch »v. Steel.“ The statute involved in that 
case, requiring medicines to be kept on board ship, plainly dealt 
with a duty already owed by the master to his passengers and crew, 
and the only doubt was whether a penalty prescribed by the act 
was intended to be the exclusive remedy for its breach. This pen- 
alty was not limited to the injured person, but was given to a 


40 See pp. 325-6, above. 4 See p. 320, above. 

Wright, J., in Sherras ». De Rutzen, [1895] 1 Q. B. 918, 922. But in a case of 
this sort the plaintiff has no need of calling the statute in aid of his civil action. 

#® 3 E. & B. 402. 


332 HARVARD LAW REVIEW. 


common informer, and there seems nothing to criticize in the 
decision that a seaman injured by the master’s violation of the act 
should have his private action. But in reaching this result Lord 
Campbell quoted without qualification the statement of Comyns’s 
Digest that “in every case where a statute enacts or prohibits © 
a thing for the benefit of a person he shall have a remedy upon the 
same statute for the thing enacted for his advantage or for the 
recompense of a wrong done to him contrary to the said law,” 
as if it meant that in all cases where one whom a criminal statute 
was intended to benefit is harmed by its breach, whether omission 
or commission, and whether the statute provides a remedy or not, 
he has a right of action; and this has often been repeated in the same 
broad way. Such a notion is far from the meaning of the passage 
quoted by Lord Campbell, as is shown by the context and the 
judgment of Lord Holt from which it was taken ;“ and the breadth of 
Lord Campbell’s language was limited with characteristic accuracy 
by Lord Cairns in Atkinson v. Newcastle & Gateshead Waterworks 
Co., 2 Ex. Div. 441,® a suit by a private individual for damages 
caused by a waterworks company’s failure to furnish the service 
required by its charter. Such a suit raises very different questions 
from those involved in Couch ». Steel; but a literal application of 
Lord Campbell’s language would cover both alike. Once it be 
made to appear, in the case of a statute like this or like that re- 
quiring the abutter to remove snow and ice from the sidewalk, 
that there are reasonable grounds on which the legislature may 


“ The section of Comyns’s Digest (F, “Action upon Statute by the Party grieved’’) 
begins with a series of illustrations in each of which the statute expressly provided 
a penalty, considers whether in these cases the penalty was limited to the party ag- 
grieved and whether it excluded other remedies, and then continues with the passage 
quoted by Lord Campbell in Couch ». Steel, citing for this Lord Holt, 6 Mod. 27. 
This was Lord Holt’s judgment in full: “If money be devised out of lands, sure the 
devisee may have debt against the owner of the land for the money, upon the statute 
of 32 Hen. VIII, c. 1, of Wills; for wherever a statute enacts anything, or prohibits 
anything, for the advantage of any person, that person shall have remedy to recover 
the advantage given him, or to have satisfaction for the injury done him contrary to 
law by the same statute; for it would be a fine thing to make a law by which one has 
a right, but no remedy but in equity; and the action must be against the terre-tenant.” 
It is a far cry from the subject matter of this opinion, and frora Lord Holt’s defense of 
his prerogatives against the encroachments of chancery, to the proposition that private 
rights are created by criminal statutes. 

“ See also Johnston v. Consumers’ Gas Co., [1898] A. C. 447; Beven, Negligence 
in Law, 3 ed., 305 ef seq. 
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have preferred to leave the defendant under obligations to the pub- 
lic only, the omission of any express provision for a private remedy 
is a sufficient ground for denying its existence. 


The application of these general principles raises many inter- 
esting questions which cannot be discussed within the limits of a 
single article. One or two of them, however, may be glanced at. 

1. What are the rights of a trespasser or a bare licensee injured 
by the defendant’s unlawful act — a trespassing child, for example, 
hurt by explosives illegally kept, or a licensee who falls into a shaft 
illegally left unguarded? * 

The first step in answering such a question, after ascertaining 
the meaning of the statute and the evil at which it was aimed, is to 
determine the rules of law which would govern if there were no 
criminal statute in the case. It is this which largely accounts for 
the delicacy and variety of the questions raised by modern criminal 
legislation in its effect on civil rights. That effect cannot be known 
until the common law governing the situation is first determined; 
for however artificial may be the assumption that the legislature 
understood the law, it is an assumption from which the court cannot 
depart. It may be hard, even for the court, to determine the 
common-law rule; “* and that rule may not be easy to justify in rea- 


# Bennett v. Odell Mfg. Co., 76 N. H. 180. 

47 Hamilton v. Minn. Desk Co., 78 Minn. 3. 

48 So in Ryall v. Kidwell, [1913] 3 K. B. 123, the difficulty of the question comes 
entirely from the common-law problems which are involved. The Housing Act pro- 
vided that in every contract for letting there should be implied. a condition that the 
house was in all respects fit for habitation, and that this should take effect as if there 
were an undertaking of the lessor that the house should be so kept during the hold- 
ing. A divisional court (Ridley and Avory, JJ.) held that this affected only the 
contract between the landlord and tenant and gave no rights to a member of the 
tenant’s family, treating this as a necessary consequence of Cavalier v. Pope, [1906] 
A. C. 428. The correctness of this conclusion must depend, it would seem, on the 
breadth of the doctrine for which Cavalier v. Pope stands, and how far it must be quali- 
fied by the considerations discussed in Miles v. Janvrin, 196 Mass. 431; 200 Mass. 514; 
obviously a question of much nicety. Cf. Tvedt v. Wheeler, 70 Minn. 161. 

Again, in Baxter v. Coughlin, 70 Minn. 1, the court dealt — perhaps rather sum- 
marily — with delicate questions in the law of corporations and agency in deciding 
that bank directors who did not personally receive a deposit were rendered liable 


to a depositor by reason of a statute punishing the receipt of deposits if a bank was 
known to be unsafe or insolvent. 
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son or to reconcile with legal principle; ** but however that may 
be it is theoretically one of the data which the legislature had 
before it when it acted. 

In the case of trespassers and licensees several difficult questions 
arise. If the defendant did the harm by active conduct after the 
plaintiff ’s presence was, or should have been, known, what duty was 
owed him? Some courts would hold the defendant up to the external 
standard of theordinary prudent man, even in favor of a trespasser; 
others would refuse to do this even (under some circumstances at 
least) when the plaintiff was a licensee,*' and would hold him re- 
sponsible only if his conduct was wanton and reckless — in other 
words, would impose a subjective test only and require a mens rea. 
If it were not a case of active force applied after the plaintiff’s pres- 
ence was known, but a dangerous condition of the premises — and 
this would be the ordinary situation in the sort of case now under 
discussion—there would be no duty of care, and no liability with- 
out a “trap” of some sort. But the tests to determine whether a 
“trap” exists will not necessarily be the same for trespassers and 
licensees, and difficult questions may be raised by changes in the con- 
dition of the premises after the license was given. These questions 
must be solved before the effect of the statute can be ascertained; 
and it must then be determined what is added by the statute. 

Whenever due care is the issue, the breach of the statute 
supplies the legal equivalent of negligence. The defendant is 
in no position to meet the test of the prudent man. Here is 
no question of mens rea; the defendant may have been inno- 
cently heedless, or congenitally incapable of the care required; 
but regardless of moral considerations he must at his peril come up 
to the legal standard and do what the jury deems the proper 


49 The doctrine, for instance, which denies a remedy to any person except the buyer 
who is injured by defects in a chattel due to the seller’s negligence is not easy to de- 
fend on principle; see Judge Smith’s comments and the authorities cited by him in 
his Cases on Torts, 2 ed., 175; and this complicates the questions raised when the 
sale was in contravention of a statute. It would seem, however, that in such a case 
the courts should accept the statute as a legislative declaration that this is a dangerous 
article, and so bring the case within the exceptions which would permit a recovery at 
common law. See Stowell ». Standard Oil Co., 139 Mich. 18; Gately v. Taylor, 211 
Mass. 60; 27 Harv. L. REv. 98. 

50 Herrick ». Wixom, 121 Mich. 384, Smith’s Cases on Torts, 2 ed., 375; Myers ». 
Boston & Maine, 72 N. H. 175, Smith’s Cases on Torts, 2 ed., 385. 

5 O’Brien ». Union Freight Railroad, 209 Mass. 449. 
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thing. In such a case, therefore, the result will be that he who 
breaks the statute does so at his peril.” But it is a very different 
thing to find in the violation of the statute the equivalent of a 
mens rea. In the sort of statute or ordinance commonly involved 
in these cases no mens rea is required even for criminal liability; the 
mere fact that it has been broken tells nothing, therefore, of the 
defendant’s state of mind. It is not clear, indeed, what the breach 
of the statute, in and of itself, adds to the case except to relieve 
the plaintiff from proving negligence, unless objectionable fictions 
are to be invoked in his aid; and Sir Frederick Pollock’s statement 
that “‘The commission of an act specifically forbidden by law . . . 
is generally equivalent to an act done with intent to cause wrong- 
ful injury ” * seems too broad. It may be true that in so far as the 
defendant’s knowledge of danger enters into the definition of a 
“trap,” a defendant who has knowingly permitted the violation of 
the statute should be affected also with knowledge of the danger; but 
in general it would seem that if before the statute the defendant, 
although negligent, would not have been liable without proof of 
some wrongful state of mind, proof of such a state of mind is just as 
necessary after the statute, unless it intended to provide a civil 
as well as a criminal remedy for its violation. In this case, there- 
fore, even though the breach of statute was positive conduct 
prohibited by law, the result is the same as in the case of an omission 
to comply with an affirmative requirement; there can be no private 
action unless the legislature actually intended to give it; and there 
are the same strong reasons against stretching its language by im- 
plying provisions which might have been inserted but were not.™ 

2. Is the defendant liable when the statute aimed to prevent 
one sort of harm, and his violation caused harm of a different sort? 

Such a situation is not common. Where the harm is not that 
against which the statute was directed, there is generally no causal 
connection between the law breaking and the injury, and the plain- 
tiff’s action fails for this reason. It would equally fail if the statute 


8 So when it is a defect in the condition of the premises, and the plaintiff is 
a business guest, so that a duty of care is owed him, he should clearly be allowed to 
recover. Barfoot v. White Star Line, 170 Mich. 349. The difficulties raised by such 
cases as Parker v. Barnard, 135 Mass. 116, Racine v. Morris, 201 N. Y. 240, and 
Kelly v. Henry Muhs Co., 71 N. J. L. 358, are really in determining the plaintiff’s 
true status at common law. 

8 Torts, 8 ed., 26. “4 See 27 Harv. L. Rev. 281. 
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expressly gave a private action to any person harmed by its viola- 
tion.» The driver of an automobile may at the moment of a 
collision be committing a crime by profanely swearing, or carrying 
concealed weapons, or traveling without his license or without 
properly exposing the number of his car; but none of these things 
would render him liable to a wayfarer whom he injured without 
negligence. Criminal conduct which had no effect in causing the 
injury can no more be a ground of liability than non-causative negli- 
gence.® In either case the wrongdoing is without legal significance 
as between these parties.°” But although the connection of cause 
and effect is rare where the statute contemplates one sort of harm 
and another results, it is none the less possible, and the situation 
raises questions of some difficulty. 

Gorris v. Scott ** makes a good illustration. A statute required 
carriers of animals to furnish certain protection during the transit, 
including separate pens and footholds. This was a sanitary regu- 
lation, aimed only at preventing disease, and not meant to give 


55 Holman v. Chicago R. R. Co., 62 Mo. 562, Smith’s Cases on Torts, 2 ed., 107; 
McKune ». Santa Clara Co., 110 Cal. 480. 

56 Bohlen’s Cases on Torts, 176, note. See also on this point Judge Smith’s able and 
exhaustive discussion of ‘Legal Cause in Actions of Tort” in 25 Harv. L. REv. 103, 
223, 303; Heiting v. Chic., R. I. & Pac. Ry. Co., 252 Ill. 466. 

57 This question of the causal connection’ between the breach and the damage 
raises difficulties in cases arising under the child-labor statutes; compare Beauchamp 
& Sturges ». Burn Mfg. Co., 250 Ill. 303, with Berdos ». Tremont & Suffolk Mills, 
209 Mass. 489, and Moran ». Dickinson, 204 Mass. 559. The same problems have 
troubled courts in other countries. In a French case a printer’s apprentice, employed 
in the evening in violation of a law forbidding minors to be kept at work after seven, 
went into the pressroom to play and was killed. The civil court of Evreux refused 
to hold the master responsible, saying, “Si Aubert . . . a exigé de son apprenti, en 
dehors des conventions, un surcroit de travail, cette exigence ne pourrait entrainer 
la responsabilité du patron qu’autant qu’il y aurait entre elle et l’accident une 
relation directe, c’est-a-dire qu’autant que l’accident pourrait étre attribué au 
surmenage de l’apprenti, que Jousset ne le prétend nullement” . . . But the Court 
of Cassation reversed the judgment and allowed the boy’s parents to recover on the 
following grounds: “Le sieur Aubert a commis une faute qui a eu pour conséquence 
Vindue prolongation du séjour du jeune Jousset dans |’imprimerie, prolongation sans 
laquelle il n’edt pas été matériellement possible a celui-ci de commettre l’acte 
d’indiscipline constaté a sa charge”... “Il résulte de 14 que dans une mesure a 
determiner, le sieur Aubert a contribué par sa faute a occasionner l’accident arrivé 
a son apprenti.” Cass. 7 Aodt, 1895; Sirey, 1896, 1,127. For comments on “ cause 
indirecte” in the French law, see Gérard, Les “Torts” ou Délits Civils en Droit 
Anglais, 307-308. 

58 L, R. 9 Ex. 125; Smith’s Cases on Torts, 2 ed., 103. 
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protection against perils of the sea. But the lack of the partitions 
and footholds did in fact result in the loss of the plaintiff’s sheep, 
for a storm washed them overboard when the partitions and 
footholds would have saved them. Here the defendant’s breach 
of law may fairly be regarded as wrongful positive conduct in 
improperly herding the animals together and carrying them with- 
out the required safeguards; and the continuous act of so trans- 
porting them without the protections which would have saved 
them was a proximate cause of their loss. A plausible argument 
may be made for the owner on the theory that he has suffered 
from the carrier’s breach of a duty owed to him; he could clearly 
have recovered if the carrier’s failure to separate the sheep 
had caused them to become infected with disease, and this on 
grounds already set forth, without indulging in any implications 
as to the intention of the statute to give a private remedy.*® But 
the soundness of this argument is questionable. The carrier took 
all the care of the sheep which prudence required except in respect 
to the spread of disease. So far as perils of the sea were concerned, 
a prudent man would have acted as he did. On this point the legis- 
lature had no new light. It made stricter and more specific the 
precautions to be taken against disease, and in other respects left 
the parties to the common law. If the lack of partitions had in- 
jured a third person by causing the sheep to be dashed against him, 
the breach of statute would have given him no rights against the 
carrier. The characteristic common-law requirement of a relation 
between the parties in respect to the matter in hand, its insistence 
that the defendant’s duties to others are no concern of the plain- 
tiff,6° would have disposed of the injured person’s claim. The de- 
fendant’s breach of duty to the state or to the owner of the sheep 
was nothing to this plaintiff. It is a closer case where, as in Gorris 
v. Scott, the harm has fallen upon the person to whom the “duty” 
was owed; but the defendant may invoke similar considerations. 
A new “nuisance” has indeed been forbidden by the statute, and 
the defendant has committed it; but his conduct is a nuisance only 


59 Cf, Evans v. Chic. & N. W. Ry. Co., 109 Minn. 64, holding a carrier which had 
brought into the state a diseased horse without complying with the inspection laws 
liable to a purchaser from the consignee. 

69 On this point see the interésting opinion of Peaslee, J., in Garland v. Boston & 
Maine R. R., 76 N. H. 556. 
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in one of its aspects and in respect to one class of consequences. 
Just as a savage animal is kept at peril as to all consequences of 
his ferocity, but in other respects, like the frightening of horses by 
his smell, the owner is liable only for negligence,™ so here he should 
be held to act at peril only as to the kind of harm which the 
legislature sought to prevent.” Any other conclusion would mean 
giving the statute an operation beyond the interests it was designed 
to protect. The decision in Gorris v. Scott for the defendant seems, 
therefore, sound; and the same result might have been reached 
by statutory construction, even if the act had contained the fa- 
miliar clause giving the owner in terms a right of action for injuries 
caused by its breach. 

3. Should a breach of the criminal law have the same effect in 
barring a plaintiff’s right of action that it would have in making 
him liable for injuries caused to others? 

A distinguished judge has suggested a different treatment of the 
two situations. In Newcomb »v. Boston Protective Department, 
146 Mass. 596, 603, Chief Justice Knowlton said: 


“There is nothing in the language of Hanlon v. South Boston 
Railroad ” [a decision that the defendant’s violation of an ordinance 
was “evidence of negligence” only, in which the court said, “It is 
not true that if an unlawful rate of speed contributed to the injury 
that alone would give the plaintiff a right to recover if he was without 
fault ”] “inconsistent with the principle which we have already stated. 
That decision related to the liability of the defendant. It may be, 
where a penal statute does not purport to create a civil liability, or 


6t Bostock-Ferari Co. v. Brocksmith, 34 Ind. App. 566, Smith’s Cases on Torts 
2 ed., 553. Cf. Gregory v. Adams, 14 Gray (Mass.) 242. 

® Richards v. Waltz, 153 Mich. 416, involves a similar point. The defendant 
violated a statute requiring him to maintain certain specified danger signals and barri- 
cades when cutting ice, and this caused the death by drowning of the plaintiff’s cow. 
The barricades required were of a kind which would afford little protection to any ani- 
mals, and none at all to small animals, and the majority of the court denied the plain- 
tiff a recovery on the ground that the statute was intended to protect human beings 
only. It is on similar grounds that such cases as Menut v. Boston & Maine, 207 Mass. 
12, denying a recovery to human beings injured by a railroad’s failure to fence its line, 
must be supported, where, as is ordinarily the case, the corporation which had the 
duty of fencing was running the train which caused the injury. If they were not the 
same person, different principles would be involved. 

If these views are sound, Osborne v. Van Dyke, 113 Ia. 557, holding the defendant 
liable without evidence of negligence because he was cruelly beating a horse, seems 
hard to support. See also Bohlen’s Cases on Torts, notes 178-179. 
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to protect the rights of particular persons, that a violation of it will 
not subject the violator to an action for damages, unless his act, when 
viewed in connection with all the attendant circumstances appears to 
be negligent or wrongful. And at the same time courts may well hold 
that, in the sanctuary of the law, a violator of law imploring relief: 
from the consequences of his own transgression will receive no favor.” 


Such a distinction, treating a plaintiff with greater severity than 
a defendant in respect of the same conduct, may find some support 
both in reason and in legal analogy. For disciplinary purposes, 
from considerations of decency and propriety, and out of regard 
for its dignity, a court may refuse to listen to a suitor who has been 
guilty of some sorts of misconduct, regardless of the merits of his 
complaint as between him and the defendant. The immunity 
which the latter receives from the just consequences of his mis- 
conduct is deemed a lesser evil than the administration of 
justice by the state for the benefit of evildoers. The defense of 
illegality in actions of contract makes these principles familiar. 
But their application to such cases as the present is a very different 
matter. 

It must be observed in the first place that the plaintiff’s action 
is not barred by the mere circumstance that he was breaking the 
law when injured. Here, as in the case of a defendant, the viola- 
tion of law is immaterial unless it had some causal connection 
with the injury. This was ably set forth in Chief Justice Dixon’s 
well-known opinion in Sutton v. Wauwatosa,® allowing a recovery 
in a highway case to a traveler who was violating the Sunday law; 
and the reasoning of this opinion has now been approved even 
by the court whose decisions it chiefly criticized.“ This principle, 


8 29 Wis. 21, Smith’s Cases on Torts, 2 ed., 115. 

6 See the opinion of Knowlton, C. J., in Bourne v. Whitman, 209 Mass. 155. Pe- 
culiarities in the earlier Massachusetts cases have somewhat embarrassed the court 
in its recent careful treatment of the subject in such cases as Bourne v. Whitman, 
209 Mass. 155, and Berdos v. Tremont & Suffolk Mills, 209 Mass. 489. But as Judge 
Smith has pointed out (Cases on Torts, 2 ed., 122, note),the result in the Massachusetts 
Sunday cases, much as their reasoning has been criticized, may well be supported 
on the ground put forward by Ross, J., in Johnson v. Irasburgh, 47 Vt. 28, that the 
plaintiff was not entitled to the rights of a traveler. The same reasoning may per- 
haps justify such decisions as Holden v. McGillicuddy, 215 Mass. 563, denying a re- 
covery to the occupant of an unlicensed automobile; but see the cases to the contrary 
cited in 27 Harv. L. Rev. 93. As to the Sunday cases see also “The Plaintiff’s 
Illegal Act as a Defense in Actions of Tort,” 18 Harv. L. Rev. 505, by Harold S. Davis. 
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that the plaintiff’s criminality does not of itself bar his suit without 
reference to its operation in the particular case, goes far to answer 
the suggestion that a plaintiff should be treated more severely than a 
defendant; for once the court is prepared to hear the plaintiff at all 
and to treat his case as one fit for its consideration in spite of his 
wrongdoing, it must not be forgotten that the fundamental question 
is whether an admitted loss shall be borne by the plaintiff or shifted 
to the defendant. If the defendant is held liable because his unlaw- 
ful conduct caused the harm, this means that the law deems it just 
as between the parties that he rather than the plaintiff should 
suffer the loss. If so, he should suffer it none the less when the 
parties are reversed and he appears as plaintiff. If, on the other 
hand, such conduct does not of itself render the defendant liable, 
but is only “evidence of negligence,” and other elements must 
be made to appear before he can justly be called on to bear the loss, 
the plaintiff should as between the parties be entitled to a con- 
sideration of the same elements before the issue is decided against 
him.® And the short answer to Chief Justice Knowlton’s suggested 
distinction in Newcomb »v. Boston Protective Department is 
that the difficulty with which he was dealing existed only for a 
court which was bound by Hanlon v. South Boston Railroad,® and 
that his powerful reasoning in the Newcomb case and in Bourne 
v. Whitman® demonstrates the unsoundness of the Hanlon case as 
an original question.® 

Another situation in which it is possible to treat a plaintiff and 


65 The parallel situation of the parties is well brought by Hamersley, J., in Monroe 
v. Hartford St. Ry. Co., 76 Conn. 201, where the plaintiff had violated an ordinance 
against leaving horses unhitched. 

% The Hanlon case contrasts oddly with Salisbury ». Herchenroder, 106 Mass. 458. 

87 209 Mass. 155. , 

68 In differentiating plaintiffs and defendants the courts may have been uncon- 
sciously influenced by practical considerations. In the sort of case that commonly 
presents itself a jury will be quick enough to find against a defendant whose illegal 
conduct has caused the injury. The plaintiff therefore has accomplished all that 
he needs as a practical matter if he is allowed to introduce the breach of law as 
“ evidence of negligence,” and the court is not driven to any closer analysis. But 
when the plaintiff’s conduct is in question the harshness of contributory negligence 
as a defense and the relative situation of the parties often make the jury grasp at 
any opportunity to exonerate the plaintiff of negligence even though he broke the 
law. Justice to the defendant thus requires that the lines be exactly drawn, and 
the duty to give him proper protection — protection which in the converse case the 
plaintiff does not need — forces the court to examine the principles more closely. 
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a defendant differently arises when the plaintiff’s violation of law 
has caused harm of a kind not aimed at by the statute. Chief Justice 
Knowlton’s suggested discrimination against the plaintiff might be 
applied here, and contributory illegality might be held to bar a 
plaintifi’s action even though the same conduct with the same con- 
sequences would not have rendered him liable as a defendant. In the 
language, at least, of the cases,® there is some warrant for such a 
distinction; for the statement that illegal conduct will bar a plain- 
tiff if it contributed to his injury is constantly made in a broad way, 
without the qualification about the purpose of the statute which is so 
familiar when the wrongdoer is sued as defendant. But such lan- 
guage is rarely necessary to the decision, and the distinction does 
not commend itself as a matter of reason. Since the plaintiff is not 
barred by the mere fact of his wrongdoing but only by its effect 
in causing the injury, it must be a question of its relation to the 
controversy between these parties; and the same considerations 
which entitle the defendant to assert the immateriality of this con- 
duct when urged against him as a ground of liability apply no less 
strongly in favor of the plaintiff. The plaintiff has committed 
an offense against the state, which the state may punish; but what 
is this to the defendant? No consequences of the sort which 
occurred were feared or foreseen by the legislature, or would have 
been by the prudent man; until the statute was passed the plain- 
tiff’s conduct was blameless; and so far as concerns this defendant 
and these consequences it is no more blameworthy now. There 
are, no doubt, considerations which may be urged against this 
view; but in so far as these have weight, they go to show that the 
wrongdoer should be held liable when sued as a defendant, and not 
that a discrimination should be made against him when he appears 
as a plaintiff. 

The unfitness of such a discrimination is apparent when the char-. 
acter of contributory negligence as a defense is considered — a de- 
fense so severe that it permits no apportionment of loss, but cuts off 
all redress for harm caused by a defendant’s negligence even though 
the plaintiff’s lack of care threatened harm to no one but himself, 
and was relatively a minor factor in causing the harm. The rein- 
forcement brought to this stringent defense by the suggested dis- 


89 See 27 Harv. L. REV. 94. 
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crimination against the plaintiff would come oddly at a time 
when the defense itself is crumbling at many points under attacks 
both legislative and judicial. 

4. The governing principle in this whole matter — the court’s 
duty to accept ungrudgingly the declared will of the legislature and 
to recognize its full logical effect in modifying the common law — 
has a bearing on that “part of the law still in the nebulous but 
clearing stage,’”” as Hammond, J., has put it,”? which concerns in- 
terferences with business by strikes and trade combinations. In 
such cases the court is constantly called on to determine the legiti- 
mate scope of business activity. Harm has been done intention- 
ally, and the question is one of justification, — has the defendant 
kept within the rules of civic warfare? 

These questions, as Sir Frederick Pollock has said,” “involve 
subtle considerations of a psychological kind which our aiicestors 
thought beyond the competence of courts, or at all events of juries, 
and did not attempt to bring within the sphere of litigation; and 
in dealing with such considerations a wide field is left open to di- 
vergent views of economic and social policy.” But modern legis- 
lation has much narrowed that field. The courts cannot forget 
that within the limits of the constitution the legislature has the 
absolute right to impose its economic views on the community. 
However unsound those views may seem, or may be, the court 
has only to accept and apply them. Such an acceptance may call 
for much self-restraint and breadth of view, and may lead to the 
modification of much that has been decided. If, for example, 
the common law’s hostility toward combinations of workmen has 
reflected itself in decisions in which monopolizing policies of 
laborers are looked at with greater severity than like combinations 
among traders, modern legislation fairly construed may require 
exactly the opposite treatment. In the field of business combina- 
tions legislatures are declaring their views with freedom, and 
condemning many things. In each instance the condemnation 
means that the thing is declared a public danger — in other words, 
a nuisance quoad the evil which was feared. Doing such a thing 
is no longer legitimate business activity, and harm intentionally 


7 L. D. Wilcutt & Sons Co. ». Driscoll, 200 Mass. 110, 116. 
”% Pollock, Torts, 8 ed., 333. 
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inflicted by means of such conduct will be actionable, for the de- 
fendant’s justification will fail. The rules of the fight have been 
changed by the final authority, and the field of competition has 
been cut down accordingly. In dealing with these cases the courts 
have no duty more important than a careful study of the whole 
statute law on the subject in order to extract from it the declared 
legislative policy. And whether that policy be enlightened or the 
reverse, its free acceptance will best preserve the dignity and power 
of the court. 


Ezra Ripley Thayer. 
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SEQUEL TO WORKMEN’S COMPENSATION ACTS. 
[Continued.] 


iG may be contended that such of the Workmen’s Compensation 
Acts as purport to apply only to extra-hazardous occupations 
are not incongruous with the modern common law of torts. This 
class of acts, it will be said, fall under (are applications of) the 
exceptional, but well-recognized, doctrine of absolute liability in 
cases of extra-hazardous uses or conduct. How much ground is 
there for this contention? 

The fundamental general principle of the modern common law 
of torts is, that fault is requisite to liability. To this general 
principle the common-law courts have established (inter alia) the 
following exception — That one who makes extra-hazardous uses 
of property, or who indulges in extra-hazardous conduct, acts at 
peril and is absolutely liable, irrespective of negligence, for damage 
so occasioned.’ 

At the beginning of Workmen’s Compensation legislation there 
was a tendency to confine the operation of the statute to certain 
specified occupations, which were regarded by a majority of the 
legislators as specially hazardous. At the present moment the 
drift is unmistakably in the opposite direction. A large majority 
of the most recent statutes are not restricted to those employ- 
ments which might be considered extra-hazardous, but apply to 
nearly all manual occupations.? A brief survey of the history of 
Workmen’s Compensation legislation clearly shows both the 
original tendency and the present inclination. 

The initial English Act of 1897, 60 & 61 Vict., ch. 37, was 
admittedly an experiment. It applies only to certain specified 
occupations, most or all of which were probably deemed by a 


1 This exceptional doctrine is regarded unfavorably by some high authorities. 
See Pollock on Torts, 6 ed., 467-8, 473-4, 623-4; 1 Street, Foundations of Legal 
Liability, 84, 85; and compare Bishop, Non-Contract Law, §§ 1225 and 1230; 
2 Cooley, Torts, 3 ed., 696-7, 706-8. But we think that, for the present at least, there 
will be in every community some uses or conduct which the courts will hold to be 
extra-hazardous. These, however, will not be the same in all countries. 

2 Some exceptions which are frequently made are stated in a later note. 
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majority of the legislators to involve special hazard to workmen. 
It does not contain a requirement that the accident shall be due 
to one of those risks ‘‘ which give to the business its extra-hazardous 
character.” This earlier statute has been superseded by the Act 
of 1906, 6 Edw. VII, ch. 58, now in force. The framers of the later 
statute make no pretense of confining its operation to extra- 
hazardous occupations. It “imposes the duty of compensation 
upon the employer by reason of the mere relation of employment 
and of the connection of the injury with the employment, quite 
irrespective of the nature of the employment.” * The Act of 1906 
includes, inter alia, domestic service, ordinary farm work, and 
clerical labor. With some exceptions, it applies to all regular 
employees who work for wages.‘ 

The various Workmen’s Compensation Acts in the British 
Colonies differ widely from each other as to the kinds of occu- 
pation included; and so do such acts in countries other than the 
British Dominions and the United States.5 

The Workmen’s Compensation statutes enacted in the United 
States may be divided into two classes: 

Class 1. Those which purport to confine their operation to 
extra-hazardous occupations. 

Class 2. Those which make no pretense of restricting their ap- 
plication to extra-hazardous occupations.® 


8 Prof. Freund, 2 Report of U. S. Commission, 262; 2 Amer. Labor Legislation 
Review, 56. 

4 ““Workmen’ does not include any person employed otherwise than by way of 
manual labour whose remuneration exceeds two hundred and fifty pounds a year, or a 
person whose employment is of a casual nature and who is employed otherwise than for 
the purposes of the employer’s trade or business, or a member of a police force, or an 
out-worker, or a member of the employer’s family dwelling in his house, but save as 
aforesaid, means any person who has entered into or works under a contracteof ser- 
vice or apprenticeship with an employer whether by way of manual labour, clerical 
work, or otherwise, and whether the contract is express or implied, is oral or in writ- 
ing.” English Act of 1906, 6 Edw. 7, ch. 58, § 13. ‘‘ Definitions.” 

5 See summaries: 5 Labatt, Master and Servant, 2 ed., § 1803; Report of Massachu- 
setts Commission on Compensation for Industrial Accidents, A. D. 1912, pp. 55-76. 

6 Statutes in Class 2, like those in Class 1, generally adopt the English provision 
excluding a person ‘whose employment is of a casual nature and who is employed 
otherwise than for the purposes of the employer’s trade or business.” 

Some of the statutes apply only to those masters who regularly employ not less 
than a specified number of workmen; e. g. five or fifteen. In several states there are 
express provisions excluding farm and domestic service. In Rhode Island an employee, 
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If we look only at statutes enacted prior to 1913, the states are 
nearly equally divided between Class 1 and Class 2.7. There were 
seven states in Class 1 and eight states in Class 2, if we include 
in Class 1 the New York Act of June 25, 1910, ch. 674, and in 
Class 2 the New York Act of May 23, 1910, ch. 352.8 

The legislation enacted in 1913, prior to December 1, shows a 
very strong preponderance in favor of Class 2. Two states, 
Nevada and Illinois, changed from Class 1 to Class 2.9 Seven 


to come under the act, must be one “whose remuneration does not exceed eighteen 
hundred dollars a year.” R. I. Law of 1912, ch. 831, Article V, § 1, Paragraph (b). 

With the above exceptions, the statutes in Class 2 apply to nearly all occupations 
carried on by manual labor. 

7 We omit the Montana Act of March 4, 1909, ch. 67, which was held uncon- 
stitutional in 1911, in 44 Mont. 180, 221-222. It was a compulsory act for the 
creation of a state Insurance Fund for the benefit of coal miners and coal workers. 

8 Up.to Dec. 31, 1912, the six following states had passed acts applying only to 
certain specified occupations, all of which were expressly declared to be extra-hazard- 
ous or specially dangerous: Arizona, Act of June 8, 1912, ch. 14. Illinois, Act of 
June 10, 1911, § 2 (since changed by Act of 1913, cited in later note). Kansas, Act of 
March 14, 1911, ch. 218 Nevada, Act of March 24, 1911, ch. 183 (since changed 
by Act of 1913, cited in later note). New Hampshire, Act of April 15, 1911, ch. 163. 
New York, Act of June 25, 1910, ch. 674 (held unconstitutional in Ives v. South Buffalo 
R. Co., 1911, 201 N.Y. 271). With the above must be classed the state of Washing- 
ton Workmen’s Compensation Act, Laws of 1911, ch. 74, which purports to apply 
only to occupations which are deemed extra-hazardous. It enumerates a considerable 
number of occupations “intended to be embraced within the term ‘extra-hazardous’ 
wherever used in this act”; and then provides: “If there be or arise any extra-hazard- 
ous occupation or work other than those herein above enumerated, it shall come 
under this act. . . .” The Washington act was held constitutional in State v. Clausen, 
1911, 65 Wash. 156. 

Up to Dec. 31, 1912, the eight following states had passed acts which made no pre- 
tense of restricting their application to extra-hazardous occupations: California, 
Act of April 18, 1911, ch. 399 (and see Act of May 26, 1913, ch. 176). Massachu- 
setts, Act of July 28, 1911, ch. 751. Michigan, Act of March 20, 1912, Act No. ro. 
New Jersey, Act of April 4, 1911, ch. 95. New York, Act of May 23, 1910, ch. 
352. Ohio, Act of June 15, 1911, vol. 102, Ohio Laws, 524 (and see Act of March 14, 
1913).° Rhode Island, Act of April 29, 1912, ch. 831. Wisconsin, Act of May 3, 
1911, ch. 50. Perhaps we ought to add the Maryland Act of April 15, 1912, Laws of 
1912, ch. 837, which may be termed “an elective insurance act.” In four of these 
states the constitutionality of the statute has been upheld by the court. Opinion of 
the Justices, 1911, 209 Mass. 607; State v. Creamer, 1912, 85 Ohio St. 349; Mar- 
tin, J., in Seaton v. Newark Tel. Co., 1911, New Jersey Court of Common Pleas, 34 
N. J. L. J. 368, and 35 ibid. 8; Borgnis v. Falk, 1911, 147 Wis. 327. 

® Nevada, Act of March 15, 1913, Laws of 1913, ch. 111; Illinois, Laws of 1913, 
p. 335 et seg., §§ 5 and 35. This act “covers not merely hazardous but all employ- 
ments; though employers in non-hazardous employments not accepting the law do 
not lose their common-law defenses.” “The Survey,” vol. 20, p. 630. See Illinois 
Laws of 1913, p. 339, § 3 (a) and 3 (b). 
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states passed Workmen’s Compensation Acts in 1913 for the first 
time. Of these seven, only one state, Oregon, took its place under 
Class 1.° The other six states come under Class 2." 

Taking the statutes now in force up to Dec. 1, 1913, Class 1 
included only five states; viz., Arizona, Kansas, New Hampshire, 
Washington, and Oregon. To these, New York must now be added. 
See New York Act of Dec. 16, 1913, ch. 816; more fully stated post. 

Class 2 includes at least fifteen states.” These fifteen states are: 
California, Connecticut, Illinois, Iowa, Massachusetts, Michigan, 
Minnesota, Nebraska, Nevada, New Jersey, Ohio, Rhode Island, 
Texas, West Virginia, and Wisconsin.” 


10 Oregon, Act of Feb. 25, 1913, Laws of 1913, ch. 112, §§ 10, 13, 14, and 31. The 
Oregon Act was adopted by popular vote in November, 1913. 

11 Connecticut, Act of May 29, 1913, Laws of 1913, ch. 138, part B, § 43; and 
see also part A, § 2. Iowa, Act of April 18, 1913, Laws of 1913, ch. 147, § 1. Min- 
nesota, Act of April 24, 1913, Laws of 1913, ch. 467, § 34, sub-sections d and g. 
Texas, Act of April 16, 1913, Laws of 1913, ch. 179, part IV, § 1; and see also 
Part I, § 2. West Virginia, Laws of 1913, ch. 10, § 52. Nebraska, Act of April 21, 
1913, Laws of 1913, ch. 198, §§ 14 (2), 15 (2), and § 6 (1) and (2). 

3 Amer. Labor Legislation Review, p. 382, note 1, says: “The Nebraska Law was 
referred to the people for a vote in November, 1914.” 

The act itself contains no provision for submission to popular vote. Probably its 
operation was suspended by the filing of a referendum petition under article 3, sections 
1 Band 1 C of the amended Constitution of Nebraska (printed on p. 6 of the volume 
containing Nebraska Laws of 1913). Assuming, perhaps rashly, that the act is likely 
to be approved by the voters, we have classified it with the statutes now in force in 
other states. 

12 There would be sixteen states if wealso include the Maryland Act of April 15, 1912, 
ch. 837, which may be termed “an elective insurance act.” 

13 Tn connection with Class 1, attention should be called to the constitutional amend- 
ment adopted in New York at the November election, 1913 (stated ante, p. 236, 
note 3), and to the statute subsequently enacted by the New York legislature. 

The constitutional amendment was passed by the legislature at two successive 
sessions, in 1912 and 1913, and was then submitted to popular vote. The amendment 
empowers future legislatures to enact a far more sweeping statute than the Act of 1910, 
which was held unconstitutional. The compulsory Act of 1910 purported to apply 
only to certain extra-hazardous occupations. But the amendment, which two suc- 
cessive legislatures voted to submit to the people, contains no restriction of that sort; 
although, at a hearing before a legislative committee in 1912, such a restriction was 
advocated by a committee of the Bar Association. See vol. 36, Reports of New York 
Bar Association, 640, 641, 644. 

Since the adoption of the constitutional amendment, New York has enacted a 
““Workmen’s Compensation Law.” Act of Dec. 16, 1913, ch. 816. 

This act applies only to certain enumerated employments which are therein de- 
scribed as “hazardous.” 

“Section 2. Application. Compensation provided for in this chapter shall be 
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What is the question arising here as to the construction and 
effect of the statutes of the six states in Class 1? and why is this 
question material in the present discussion? 

We have contended from the beginning of this paper that the 
ultimate result brought about by the Workmen’s Compensation 
legislation is utterly incongruous with the result which would be 
reached under the modern common law of torts; and that hence 
the enactment of this legislation, assuming it to be both constitu- 
tional and just, will give rise to agitation for further changes in the 
law so as to put certain other persons upon an equality with work- 
men. But it has sometimes been supposed that the alleged in- 
congruity does not exist in the case of some of the Workmen’s 
Compensation Acts, which are believed to fall under a well-recog- 
nized exception to the general common-law rule; viz., the excep- 
tional doctrine of absolute liability in cases of extra-hazardous 
uses or conduct. As to a large part (15 out of 21) of the states 


where Workmen’s Compensation Acts are now in force, there is 


no color for such an argument. The framers of those acts make 
no pretense of confining their operation to extra-hazardous occu- 
pations. But there are six states, all of which are included in 
Class 1, ante, where the statutes purport to apply exclusively to 
hazardous occupations; and we have now to consider the con- 
struction and effect of these statutes. (We may also consider in 
this connection the initial English Act of 1897, which was 


payable for injuries sustained or death incurred by employees engaged in the follow- 
ing hazardous employments:” 

The statute then enumerates forty-two “Groups” of employments. 

Section 3, paragraph 4, provides that “employee . . . shall not include farm la- 
borers or domestic servants.” 

Section 3, paragraph 7: “‘Injury’ and ‘personal injury’ mean only accidental 
injuries arising out of and in the course of employment and such disease or infection 
as may naturally and unavoidably result therefrom.” 

As to the “hazardous employments” enumerated in Section 2: 

Group 32 includes inter alia the manufacture of boots and shoes. 

“Group 37. Flax mills; manufacture of textiles or fabrics, spinning, weaving 
and knitting manufactories; manufacture of yarn, thread, hosiery, cloth, blankets, 
carpets, canvas, bags, shoddy or felt.” 

“Group 38. Manufacture of aae's or women’s clothing, white wear, shirts, collars, 
corsets, hats, caps, furs or ro 

Group 41, if we rightly construe it, enumerates among other “hazardous employ- 
ments” the “operation” on highways of wagons drawn by horses. 
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probably regarded by many members of Parliament as applying 
only to extra-hazardous employments.) 

The question is, whether the practical effect of these statutes 
is to allow recovery only in cases where it would have been allowed 
at common law under the exceptional rule as to extra-hazardous 
occupations." 

Some features of some of the occupations specified in this class 
of statutes might well be held, at common law, to be extra-hazard- 
ous as regards many of the workmen employed therein.” 


14 We mean — “would have been allowed at common law,” assuming that the doc- 
trine of a workman’s assumption of risk has been abolished. 

6 There are reported decisions as to whether certain occupations or certain uses of 
property should at common law be considered extra-hazardous toward outsiders, 7. e., 
persons not participating in carrying on the occupation or use. But there is a dearth 
of decisions as to what occupations or what uses of property should, at common law, 
be deemed extra-hazardous as to workmen employed therein. And the reason for 
such lack of authority is obvious. So long as the doctrine of voluntary assumption 
of risk prevailed, a damaged workman could not successfully base his claim on the 
specially dangerous nature of the business. Such a claim would have been met by 
the answer that, by entering into the employment, he had assumed all obvious risks 
inherent therein, no matter how great. 

Undoubtedly it may sometimes be true that a business is specially dangerous to 
workmen employed therein, though it does not involve special risk to outsiders. But 
this is not invariably the case; and in regard to some occupations it would seldom be 
true. Hence the authorities as to what should, at common law, be deemed extra- 
hazardous toward outsiders are often entitled to weight in determining what under- 
takings should, at common law, be deemed extra-hazardous towards employees therein. 

The extra-hazardous class is generally spoken of as if it were an exceptional class; 
and as including only a small proportion of cases as compared with the whole number 
of occupations and with all the various methods of using property. As a general rule, 
modern courts are not inclined to place an occupation in the extra-hazardous class, 
unless the danger is very much greater than in case of occupations in general. 

While it is difficult to frame an affirmative definition of extra hazard, it is safe to 
assert (negatively) that certain circumstances do not constitute a test of extra hazard. 

The test of extra hazard is not merely that there is a possibility of serious harm 
resulting. That is true of all occupations. 

Nor merely that there is a probability of harm resulting from an occupation, unless 
it is conducted with reasonable care. That, again, is true of occupations in general. 

Nor whether a particular occupation is a proper subject for police regulation; a 
subject as to which the legislature may prescribe rules in reference to the method of 
carrying it on. Any occupation, when carried on in an improper manner, may create 
special hazard. The legislature can and does regulate the speed at which horses may 
be driven in the public streets. But it cannot, therefore, be contended that the driv- 
ing of a horse is an extra-hazardous business, either as regards the outside public or 
the driver himself. It is a reasonably safe occupation when properly conducted; i. e., 
when conducted as it is in the great majority of cases. 


Nor is the test whether a particular kind of business, or a particular method of 
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But these statutes, in effect, allow compensation in various 
cases where the recovery cannot be accounted for as an applica- 
tion of the common-law doctrine relative to extra-hazardous 
undertakings.” Such cases may be divided into two classes. 

First: Where some occupations, which are included in some 
statutes upon the apparent theory that they are necessarily and 
always extra-hazardous towards workmen, are not so in their 
usual features, and are not generally so regarded. 

Second: Where an occupation is extra-hazardous only as to cer- 
tain parts or branches of the undertaking, and an accident occurs 
while the employee is working in the non-hazardous part. Here 
the statutes, taken literally, would allow recovery just as much as 
if the accident had been due to one of the specially dangerous 
features of the business; and there is a strong tendency to so con- 
strue them. 


As illustrations of Class 1, reference may be made to statutes 
which assume that work in a factory is necessarily extra hazard- 
ous, or that the use of a steam boiler involves extra-hazard to all 
workmen in the vicinity, on account of the danger of explosion. 

The statutes of five states in Class 1 all specify work in “fac- 
tories” as one of the extra-hazardous occupations. And a “‘fac- 
tory”’ is (in substance) described as a place where an undertaking 
is carried on by means of power-driven machinery. These statutes 
all practically declare that work in a factory is invariably of an 
extra-hazardous nature.!” But there are factories and factories. 


using property, was extra-hazardous when it was first introduced. The question is, 
whether it is extra-hazardous as it is carried on to-day, with a better knowledge of 
possible dangers and improved methods of preventing accidents. ‘Modern methods 
have reduced the risk in many industries.” See Mr. C. F. Randolph, in 2 Report 
United States Commission, 1425. 

16 These statutes generally contain a clause expressly declaring that all tlre occu- 
pations specified in the act are to be deemed extra-hazardous. How far this clause 
bears upon the special question under discussion in the article will be considered later. 

17 Arizona, Act of June 8, 1912, ch. 14, § 3, paragraph 10; Kansas, Laws of 1911, 
ch. 218, §§ 6 and 9; New Hampshire, Laws of 1911, ch. 163, § 1, paragraph (b); 
Oregon, Laws of 1913, ch. 112, §§ 13 and 14; Washington, Laws of 1911, ch. 74, 
§§ 2 and 3. 

The remaining (or sixth) state in Class 1 is New York. The recent New York Act 
of December 16, 1913, does not say in general terms that all work “in a factory” is 
hazardous. But the forty-two “Groups” of “hazardous employments” there enumer- 
ated include various specified kinds of manufacturing, some of which we think would 
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In many instances the nature and the present methods of manu- 
facturing are such that no extraordinary risk is involved, and 
accidents are not frequent. And this is true, not only of many 
small concerns, but also of many large ones. 

To prove the necessity for a Workmen’s Compensation Act, 
figures are often given showing the large number of serious acci- 
dents among persons employed in iron and steel manufacturing. 
But it should not be assumed that these figures fairly represent 
theaverage number of accidents in all otherkinds of manufacturing. 
The Report, made in July, 1912, by the Massachusetts Com- 
mission on Compensation for Industrial Accidents, contains statis- 
tics of the accidents in that state for the year ending April 30, 
1912.18 Table IX, pp. 137-139, gives the number of accidents 
reported per 1000 employees in each of a large number of different 
industries. The average for all these industries was between 55 
and 56 per 1000 employees. In iron and steel manufacturing the 
number per 1000 was 158.47. In textiles the number of accidents 
per 1000 employees was 33.87; little more than one-fifth of the 
number in iron and steel manufacturing. In the boot and shoe 
industry (now largely carried on with aid of machinery) the num- 
ber was 16.47; only a little more than one-tenth of that in iron 
and steel manufacturing.'® We do not think that the ordinary 
textile industries or the boot and shoe industry, as now carried 
on in factories with modern methods and safeguards, should be 
deemed “extra-hazardous” within the common-law meaning of 
that term. 

Statistics show a great difference among the various industries, 
not only as to the whole number of accidents but also as to the 
number of fatal accidents. The Massachusetts Report states that 
the highest death-date (4.60 per 1000 employees) is in “the non- 
manufacturing sub-group under light machinery and electric 
technical works, including linemen,” etc. The Commission says: 


not now be regarded as “hazardous” within the common-law meaning of that term. 
See ante, note 13, as to Groups 32, 37, and 38. 

18 “Tt is probable that these rates are only approximately correct.” A considerable 
number of the smaller establishments failed to make reports; but the rates given in 
the state Report seem to furnish a fair basis for comparison. See Report of Massa- 
chusetts Commission, A.D. 1912, pp. I19-122. 

19 See Report, 137-139, 129, 121. 
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“Tt should be noted that this death-rate is more than ten times as 
great as that for all industries taken together.” Mass. Report, 
121. 


The New Hampshire Workmen’s Compensation Act is apparently 
framed upon the theory that the use of a steam boiler in a building 
involves extra-hazardous risk to all persons employed in its proxim- 
ity, on account of the danger of explosion.” 

According to the present common law of this country the use 
of a steam boiler is not extra-hazardous; and the owner is not 
liable to his neighbor or his employee for damage resulting from 
a boiler explosion, unless he is proved to have been negligent. 
When a steam boiler was a new thing and its use a novel experi- 
ment, the law might, not improbably, have been held otherwise. 
If the boiler of Robert Fulton’s steamboat “Clermont” had exploded 
during its trial trip on the Hudson River in 1807, the inventor 


20 The following figures, as to seven groups of industries, are given in reports on the 
working of the British Workmen’s Compensation Act. 
(For 1909, see vol. 2, Report U. S. Commission, 1430. For 1911, see vol. 21, Board 
of Trade Labour Gazette, pp. 7 and 8.) 
For A.D. 1909 For A. D. 1911 


Whole number of employees (exceeding). . . . 614 millions 7% millions 
Number under the heading “factories” .... 44millions nearly 514 millions 
Taking the seven groups together, the annual charge for com- A.D.1909 A.D. IQII 
pensation averaged for each personemployed ...... 6s.10d. 8s. 5d. 
Average rate per person in each group: 
tos. 8d. 14s. 3d. 


The above tables do not give the number or percentage of accidents in each of the 
different varieties of factories. We think it would be found that a large percentage 
of accidents (i. e., “large” in proportion to the whole number of persons employed in 
a particular industry) occur in a few special kinds of manufacturing, in which the 
risk far exceeds that in ordinary factories. Some special varieties of manufacturing 
might justly be deemed extra-hazardous, in comparison with the risk in ordinary 
manufacturing. 

21 “All work necessitating dangerous proximity to . . . any steam boiler owned or 
operated by the employer, provided injury is occasioned by the explosion of any such 
boiler. . . .” New Hampshire Laws of 1911, ch. 163, § 1. 
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would, very likely, have been held to be acting at his peril, and 
hence absolutely liable to persons damaged, irrespective of negli- 
gence on his part. But this was not the view entertained sixty- 
six years later, after particular kinds of danger had become known, 
and methods of guarding against these dangers had come into 
general use. In 1873 the New York court held, in accord with 
the general United States doctrine, that the owner of an exploded 
stationary boiler was not liable unless proved negligent.” 

Apart from exceptional cases, the use of a steam boiler is not, in 
modern American common law, regarded as extra-hazardous. 
The owner is not held liable for damage resulting from the explo- 
sion of the boiler, unless he is proved negligent. There is some 
controversy as to whether the fact of explosion furnishes evidence 
upon which a jury may, if no explanation is offered, find that the 
owner was negligent. But this relates only to the manner of prov- 
ing negligence; and, although proof that the boiler exploded might, 
in some courts, justify the judge in refusing to nonsuit the plaintiff, 
yet the jury are not, by such proof, compelled to find as a fact 
that the defendant was negligent.“ And the doctrine — that in a 
case of boiler explosion a defendant is not liable unless the jury 
finds as a fact that he was negligent — governs, not only as be- 
tween the boiler owner and a stranger or a neighbor, but also as 
between the boiler owner and his own servant.“ Courts, in up- 
holding this general doctrine, lay stress upon the frequency with 
which boilers are used, and the rarity of explosions as compared 
with the whole number of boilers in use.” 

In December, 1911, there were upwards of twenty-four thousand 
steam boilers in Massachusetts which were subject to the provisions 
of the boiler inspection law. Only three steam-boiler explosions 
occurred in that state from October 1; 1907, to December 1, 1911. 
Apparently only one of these three exploding boilers had been 


* Losee v. Buchanan, 1873, 51 N. Y. 476. See also Marshall v. Welwood, 1876, 38 
N. J. L. 330. 

%3 See Walker, J., in Stewart v. Van Deventer Carpet Co., 1905, 138 N. C. 60, p. 66. 

4 See L. & N. R. Co. v. Allen, 1885, 78 Ala. 494, 501; Voigt ». M: P. C. Co., 1897, 
112 Mich. 504; Kramer »v. Willy, 1901, 109 Wis. 602; and Cavanaugh »v. Haven 
Coal Co., 1908, 222 Pa. St. 150. 

% See Bradbury, C. J., in Bradford Glycerine Co. v. St. Mary’s Woollen Mfg. Co., 
1899, 60 Ohio St. 560, pp. 572-3; Birrell, C. J., in Bishop ». Brown, 1900, 14 Col. App. 
535, 
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inspected; and the explosion of this inspected boiler was caused 
by the engineer’s screwing down the safety valve to a pressure 
more than three times the pressure allowed by the state inspector 
on this boiler. In the report of an inquest held after the explosion, 
the District Judge said: “... I am informed that, out of the 
39,572 boilers inspected by the department since 1893, this is the 
only boiler that has exploded.” * 


We said ante, p. 350, that the Workmen’s Compensation Acts pur- 
porting to limit recovery to damages incurred in extra-hazardous 
occupations really allow recovery in two classes of cases outside 
of that limit. We have just been dealing with Class 1, where 
some of the occupations specified in the statute are not, as to their 
usual features, extra-hazardous. Now we come to Class 2. 

Class 2. Where a specified occupation is extra-hazardous only 
as to certain parts or branches of the undertaking, and an accident 
occurs while the employee is working on the non-hazardous part. 
The statutes do not, in terms, purport to confine the remedy to 
accidents due to the extra-hazardous features or branches of the 
business.” Such statutes are generally construed as allowing a 
remedy for an accident occurring in that part of the employment 
which does not involve extra hazard, just as fully as for an accident 
due to one of the specially hazardous features of the business. 
The statute is construed as allowing a remedy for accidents which 
might have happened just the same in a business which did not 
involve any extra-hazardous features. 

The initial English Act of 1897 (now oaniied by the broader 
Act of 1906) applied only to certain specified occupations, which 
were not expressly described as extra-hazardous, but which are 
supposed to have been selected on the theory (whether correct or 


2% Mr. McNeill, Chairman of the Massachusetts Board of Boiler Rules, in 1 Amer. 
Labor Legislation Review, pp. 78, 79. 

27 In two states where the original Workmen’s Compensation Acts applied only 
to alleged extra-hazardous: occupations, the original acts contained special provi- 
sions which may have been intended to prevent recovery for accidents not due to the 
specially hazardous features of the business. See Illinois Act of June 10, rorr, §§ 21, 
22; New York Act of 1910, ch. 674, § 217 (a). These original Illinois and New York 
acts are no longer in force; but provisions of a somewhat similar nature are con- 
tained in the Arizona Act of June 8, 1912, Laws of 1912, Second Session, ch. 14, 
§ 2; and see Constitution of Arizona, Article XVIII, §8. Compare Washington 
Act of March 14, 1911, ch. 74, § 27 
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incorrect) that they were all especially dangerous. It would have 
been possible for the courts to hold that this statute was intended 
to give a remedy only for such accidents as were due to the extra- 
hazardous features of the business. But this view was not adopted 
by the British courts. On the contrary, they construed the Act of 
1897 as imposing absolute liability for accidents occurring in all 
parts or branches of the general undertaking, including the non- 
hazardous parts as well as the parts involving special danger. 

The English Act of 1897 applies to employment “on or in or 
about any building which exceeds thirty feet in height, and is 
either being constructed or repaired by means of a scaffolding, 
or being demolished... .” In Maude v. Brook, L. R. (1900), 
1 Q. B. 575, a workman engaged in plastering a new house fell from 
the landing at the top of the stairs and was killed. He was not 
using a scaffolding, nor was there any scaffolding in his immediate 
vicinity, but in other parts of the house other workmen were using 
an arrangement which was held to be a scaffolding. Held, that 
the widow of the deceased could recover, because the building was 
being constructed “by means of a scaffolding,” although the acci- 
dent was in no way connected with the scaffolding. Rigby, L. J., 
p. 580: “ . . . I think it is not necessary that the accident should 
have happened by reason of the scaffolding — that is, it need not 
involve the falling of any one or anything on or from the scaffold- 
ing; if we once get a house being constructed by means of 
scaffolding, any accident happening to a workman employed by 
the undertakers upon that building would be within the act.” 
In Halstead v. Thomson, 3 Scotch Session Cases, 5th Series 
(1900-1901), 668, recovery was allowed under the above clause 
in the Act of 1897, although no scaffolding was in use, or even 
erected, at the time of the accident. A scaffolding had been used 
before the accident and was used again after the accident; but at 
the date of the accident the materials of which it was composed 
were on the ground and not set up.” 

As to some American Workmen’s Compensation Acts an argu- 
ment in favor of restricted construction finds more support in 
the language of the statute than in the case of the English Act of 


28 See also Middlemiss v. Middle, etc. Committee, 2 Scotch Session Cases (1899-1900), 
sth Series, 392; Blovelt v. Sawyer, L. R. [1904], 1 K. B. 271, and Prof. Bohlen’s com- 
ments in 25 Harv. L. REV. 524. 
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1897. These American statutes apply only to certain specified 
occupations, which are expressly declared to be extra-hazardous; 
and the existence of special hazard is practically given as the 
reason for enacting such legislation. Take, for instance, § 215 of 
ch. 674, New York Laws of 1910.” 

“This act shall apply only to workmen engaged in manual or 
mechanical labor in the following employments, each of which is 
hereby determined to be especially dangerous, in which frcm the 
nature, conditions or means of prosecution of the work therein, 
extraordinary risks to the life and limb of workmen engaged therein 
are inherent, necessarily or substantially unavoidable, and as to 
each of which employments it is deemed necessary to establish a 
new system of compensation for accidents to workmen” (then 
specifying eight kinds of employment). 

It could be argued with some plausibility that a legislature using 
the above language did not intend to allow recovery for accidents 
which were not due to the specially hazardous features of an 
occupation.” 

But the chances are very much against the adoption of such a 
view by the courts. The interpretation given by British courts 


29 This provision, in substance, has been inserted in the statutes of several states. 
As heretofore mentioned, the New York act was held unconstitutional in Ives v. South 
Buffalo R. Co., 1911, 201 N. Y. 271. 

30 “Tf the object is to make employers who choose to engage in ultra-hazardous 
businesses answer for the injury caused to their employees by the exceptional nature of 
their business, there seems no good reason to hold them answerable for injuries due 
not to those exceptional risks, but to risks which would attach to any workman work- 
ing in any business. On the other hand, there seefns no particular justice in giving 
compensation to one workman because he is employed in a business which subjects 
him to peculiar dangers which have in fact not injured him, and to deny it to another 
injured in precisely the same way simply because, while his employment did subject 
him to the risk of the very nature from which he suffered, it did not also subject him 
to peculiar risks of a totally different sort, thereby becoming ultra-hazardous. If the 
act singles out servants in certain trades, because of the peculiar risks to which these 
trades subject them, as worthy of protection not granted other servants in less hazard- 
ous employment, it would seem a fair construction of the legislative intent that they 
were intended to be protected not from the risks which they ran as workingmen and to 
which all workmen in any employment are subject, but only from those risks which 
were peculiar to their exceptional employment.” 

Prof. Bohlen, 25 Harv. L. REv. 521, discussing the meaning of the requirement in 
both the English acts (1897 and 1906), that the injury to be compensated must be 
one “arising out of the employment.” Compare Indianapolis, etc. Co. v. Kinney, 1908, 
171 Ind. 612, 617-621. 
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to the English Act of 1897 is likely to exert great influence upon 
American judges. And this construction is practically followed 
in the Report of the United States Employers’ Liability and Work- 
men’s Compensation Commission, and also in a recent decision of 
the Supreme Court of the United States. 

The “United States Employer’s Liability and Workmen’s Com- 
pensation Commission,” when making their report on February 2, 
1912, submitted the draft of a proposed bill; providing (inter 
alia) for compensation to “any employee” of an interstate rail- 
road for accident arising out of and in the course of his employ- 
ment.*! This would include employees not engaged in the actual 
operation of trains, or subject to any of the special hazards peculiar 
to railroad employment; e. g., it would include a ticket-seller or a 
clerk in the treasurer’s office. The learned Commissioners in their 
Report ® argue that the proposed statute is “‘not objectionable be- 
cause including employees not engaged in the hazardous part of 
employment.” They say: ‘‘The fact that every employee is not 
subject to these dangers is immaterial.” They virtually assert 
that the justice and the constitutionality of the statute are not 
affected by this fact.* 

A similar view is taken by the United States Supreme Court 
in Second Employer’s Liability Cases, 223 U. S. 1, decided Jan. 
15, 1912. The court (see page 52) sustained a statute imposing 
liability for the benefit ‘‘of all employees” of “carriers by rail- 
road who are employed in interstate commerce”; although some 
of them “are not subjected to the peculiar hazards incident to 
the operation of trains or to hazards that differ from those to 
which other employees in such commerce, not within the act, are 


exposed.”’ *4 


3t Report of United States Commission, vol. 1, p. 107 et seq. 

2 Vol. 1, pp. 50, 51. 

% The Report cites Louisville, etc. R. Co. v. Melton, 1910, 218 U. S. 36; and 
Mobile, etc. R. Co. v. Turnipseed, 1910, 219 U. S. 35, 40. But see Indianapolis, 
etc. Co. v. Kinney, 1908, 171 Ind. 612, 617-621; and compare 218 U. S. 36, p. 57. 

Mr. C. F. Randolph regards the court in the Melton case as saying, in effect, that 
the power to impose upon railways “a singular liability because of their singular haz- 
ard is not limited to workmen in the hazardous side of their business, but applies to 
all their employees.” 2 Report United States Commission, 1457. 

4 As to the power of Congress to classify, Van Devanter, J., said, p. 52: The con- 
stitution does not “condemn exertions of that power merely because they occasion 
some inequalities. On the contrary, it admits of the exercise of a wide discretion in 
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A similar rule seems prescribed in the recent Oregon statute.*® 


The immediate question here is mot whether a statute imposing 
absolute liability for pure accident occurring in the non-hazardous 
part of an employment is within the constitutional power of the 
legislature. The immediate question here is not whether the result 
reached under such a statute is preferable to the result reached 
under the common-law rule. Instead, our immediate question 
here is, whether the result reached under the statute is the same 
result which would have been reached at common law; whether 
there is incongruity between the two results. 

As to those Workmen’s Compensation Acts which purport to 
apply only to extra-hazardous occupations, the framers of such 
acts will deny that this legislation constitutes a radical departure 
from the modern common law of torts. On the contrary, they will 
contend that this legislation falls within a well-recognized common- 
law exception to the general common-law rule; viz., the doctrine 
that a man carrying on an extra-hazardous business does so at his 
peril, and is absolutely liable for damage occurring entirely irre- 
spective of fault. 

We have now attempted to show that the foregoing contention 
is untenable; so far at least as relates to a considerable portion 
of the accidents covered by such statutes (as construed by the 
courts). 

And this for one or the other of the following reasons: Either, 
first, because some occupations included in some of these statutes 
would not, as to their usual features, have been regarded at com- 


classifying according to the general, rather than minute, distinctions, and condemns 
what is done only when it is without any reasonable basis, and therefore is purely 
arbitrary.” 

% “All persons, firms and corporations engaged as employers in any of the hazard- 
ous occupations hereafter specified shall be subject to the provisions of this act; .. . 
provided, however, that where an employer is engaged in a hazardous occupation, as 
hereinafter defined, and is also engaged in another occupation or other occupations 
not so defined as hazardous, he shall not be subject to this act as to such non-hazardous 
occupations, nor shall his workmen wholly engaged in such non-hazardous occupations 
be subject thereto except by an election as authorized by section 31 thereof; pro- 
vided, however, that employers and employees who are engaged in an occupation 
partly hazardous and partly non-hazardous shall come within the terms of this act 
the same as if said occupation were wholly hazardous. . . .” Oregon Act of Feb. 25, 
1913, ch. 112, § 10. 
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mon law as extra-hazardous; or, second, because at common law 
the courts would not have held that an accident to a workman in 
the non-hazardous part of an employment involved the absolute 
liability of the employer just as much as if the accident had been 
due to the specially hazardous features of the business. 


Hitherto we have not taken into account the clause found in 
some of the American Workmen’s Compensation Acts, which ex- 
pressiy declares, or asserts, that all the occupations specified in the 
act are, or are to be deemed, extra-hazardous.* As an example 
of such legislation, we give the New York Law of 1910, ch. 674, 
§ 215 (also quoted on another page): 

“This article shall apply only to workmen engaged in manual 
or mechanical labor in the following employments, each of which 
is hereby determined to be especially dangerous, in which from the 
nature, conditions or means of prosecution of the work therein, 
extraordinary risks to the life and limb of workmen engaged therein 
are inherent, necessary or substantially unavoidable, and as to 
each of which employments it is deemed necessary to establish a 
new system of compensation for accidents to workmen” (then 
specifying eight kinds of employment). Compare Session Laws 
of the State of Washington, A. D. 1911, ch. 74, §§ 1 and 2.” 

In most of the states one principal purpose of inserting such a 
declaration as the one contained in the New York act was, to get 
over certain apprehended constitutional objections; among others, 
the objection that the legislature cannot overturn the fundamental 
doctrine of the modern common law of torts. The framers of the 
act intended to claim (inter alia) that the legislative declaration — 
that all the specified occupations are extra-hazardous — brings 


% See Constitution of Arizona, Article XVIII, § 8: “The legislature shall enact a 
Workmen’s Compulsory Compensation Law applicable to workmen engaged in manual 
or mechanical labor in such employments as the legislature may determine to be 
especially dangerous. . . .” 

87 The Workmen’s Compensation Acts of some countries are made applicable, not 
only to certain specified occupations, but also to such other occupations as may here- 
after be declared by executive authority to be dangerous. See Western Australia, 
Act of Feb. 19, 1902, New South Wales, Laws of 1910, No. 10; Belgium, Act of Dec. 
24, 1903; summarized in 5 Labatt, Master and Servant, 2 ed., § 1803, and in Report 
of Massachusetts Commission on Compensation for Industrial Accidents, A. D. 1912, 
Pp. 75-76, 65, 67. 
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the case within a well-recognized exception to the general common- 
law doctrine. 

If the validity of this method of obviating constitutional objec- 
tions were a subject for present consideration, it might be sug- 
gested that there is certainly some limit to the legislative power of 
classification or definition.** 

A classification cannot be supported if it is clearly arbitrary and 
based on no reason whatever.*® Suppose that the legislature enacts 
that ordinary domestic service, such as sweeping a room, or ordinary 
farm labor carried on without the use of machinery, such as hoeing 
potatoes, is extra-hazardous. Such an enactment can hardly pre- 
clude a court from holding the contrary. A fortiori, such a drag- 
net statute as was proposed (but not enacted) in Minnesota would 
be ineffective. The bill there proposed (see 6 Illinois Law Review, 
255-256) provided “‘that every employer in the state of Min- 
nesota conducting an employment in which there hereafter occurs 
bodily injury to any of the employees arising out of, and in the 
course of, such employment, is, for the purpose of this act, hereby 
defined to be conducting a dangerous employment, and conse- 


88 Has an American legislature constitutional power to classify according to the 
relative poverty or wealth of the injured employees? Can they enact that, under the 
same state of facts, a poor man can, and a well-to-do man cannot, recover compen- 
sation? Such seems to be the distinction made in the Rhode Island Act of 1912; sug- 
gested, perhaps, by a provision in Section 13 of the English Act of 1906, which, how- 
ever, was passed by a legislative body not hampered by constitutional restriction. 

The Rhode Island Act of April 29, 1912, Article V, § 1, paragraph (b), says: “‘ Em- 
ployee’ means any person who has entered into the employment of, or works under 
contract of service or apprenticeship with, an employer, and whose remuneration 
does not exceed eighteen hundred dollars a year.” In most of the American Work- 
men’s Compensation Acts the compensation allowed to each injured workman is 
proportioned to the amount of wages received by him. The Rhode Island statute 
might have provided that every injured workman should receive a certain percentage 
(say, for example, fifty per cent) on that part of his wages which did not exceed eight- 
een hundred dollars, but no percentage on the excess of his wages over and above 
eighteen hundred. Under such a provision, if A.’s annual wages amount to $1800.00 
end B.’s annual wages amount to $1900.00, each, if damaged, would have received 
afty per cent on $1800.00; viz., $900.00. But this would not be the effect of the 
Rhode Island statute as actually framed. Under it, in the case supposed, A. would 
receive $900.00, while B. would receive nothing. 

Would a classification dependent upon color, or race, or membership in a particular 
organization be constitutional? The Transvaal Act of August 20, 1907, allows recovery 
to a “workman” only when he happens to be a “white person.” See Transvaal 
Statutes, 1907; Act No. 36, p. 242. 

39 See 6 Illinois Law Review, 255; Freund on Police Power, § 738. 
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quently subject to the provisiogs of this act, and entitled to the 
benefits thereof.” 

But whether constitutional objections can be obviated by a 
legislative declaration, such as the one in the New*York act, is a 
question with which we are not now concerned. This article has 
proceeded throughout on the assumption that the modern Work- 
men’s Compensation Acts are to be regarded as constitutional (all 
difficulties, if any, being removed by constitutional amendments). 
After making this assumption and also assuming that justice to 
workmen requires the passage of a Workmen’s Compensation Act, 
the question for discussion was presented in these terms: “ Does 
not justice require a further change in the law, so as to put persons 
other than workmen upon an equality with workmen?” In other 
words, the question raised is, Will not such legislation in favor 
of workmen lead to a movement in favor of further changes in the 
law, in order to remove the incongruities which would otherwise 
exist, between the results reached under the statute in regard to 
accidents to workmen and the results reached at common law in 
regard to accidents to persons other than workmen? 

What is the legal effect of this legislative declaration as to the 
extra-hazardous nature of certain occupations? To what class 
of persons does it relate, and how far does it purport to go? 

Literally, it is a declaration that certain occupations are to be 
deemed extra-hazardous as to workmen engaged therein. But it 
does not say that these occupations shall invariably be deemed 
extra-hazardous towards workmen, entirely irrespective of the 
nature of the proceeding before the court. We think that the 
declaration as to the extra hazard of these occupations will be 
effective only in proceedings brought under the statute by workmen 
to obtain the statutory compensation. 

Suppose that judges, in their anxiety to avoid a conflict with the 
legislature, should hold that such a legislative declaration is con- 
clusive upon the court (upon the judicial branch of the government) 
when passing upon the question of the constitutionality of the 
statute. Does this judicial holding compel the general public to 
adopt, for all purposes, the opinion entertained by the legislature 
as to the extra-hazardous nature of the specified occupations? 
Does it prevent the general public from regarding the statute as 
bringing about a result totally irreconcilable with the fundamental 
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principle of the modern common jlaw of torts? Does it prevent 
the general public from thinking that the rule thus established as 
to workmen is inconsistent with the existing law (which the statute 
does not purpért to change) as to the rights of damaged persons 
other than workmen? Suppose that, as to some features of the 
occupations specified in a Workmen’s Compensation Act, the 
courts, before the enactment of such a statute, would have held 
that, at common law, they were not extra-hazardous either as to 
workmen or as to outsiders; and that this view would have been 
generally entertained by reasonable men. Then the statute, which 
imposes absolute liability to workmen, and to workmen only, has the 
practical effect of putting workmen in a better position than out- 
siders; the effect of giving workmen. a special protection to which 
some now unprotected persons have an equally meritorious claim. 
Such legislation might come to be regarded by the general public 
as presenting an instance of unjustifiable incongruity; and its 
enactment would be likely to ultimately lead to an agitation for 
such further changes in the law as would put outsiders, when 
damaged by the non-culpable conduct of a business, upon an 
equality with workmen employed in that business. Can this 
movement for further change in the law be successfully met and 
suppressed by the argument that the legislature has changed the 
nature of these occupations (so far as workmen are concerned) by 
a declaration that they are in law what they are not in fact? * 
We have now been giving a good deal of space to discussing the 


40 “Tt is beyond even the power of the legislature to make that a party wall which 
is not a party wall. No doubt they might have made provision to the effect that that 
which is not a party wall shall, for the purposes of a particular act of Parliament, be 
deemed to be a party wall; but they cannot make what is not a party wall a party 
wall, any more than they can make a square a circle.” James, L. J., in Weston ». 
Arnold, [1873] L. R. 8 Ch. App. 1084, p. 1089. “. .. it is not possible for any 
legislature to make that a fact which is not a fact.” Green, J., in Appeal of Edwards, 
1885, 108 Pa. St. 283, 290. 

See Bell, J., in State v. Canterbury, 1854, 28 N. H. 195, 228; State v. Adams, 1872, 
51 N. H. 568, 570. 

As to the effect of the statute in the above respect, it can make no difference whether 
the legislature was acting under a general grant, by the constitution, of legislative 
power; or (as in Arizona) under a command, expressly given by the constitution, to 
legislate upon the subject-matter in question. In either case, the legislative declara- 
tion may govern in proceedings brought to enforce the statute. But under no other 
circumstances are persons compelled to regard that as hazardous which is really non- 
hazardous. 
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construction and effect of the six American Workmen’s Compen- 
sation Acts which purport to apply only to hazardous occupations. 
But it is quite possible that the subject we have just been specially 
‘considering will soon cease to have any practical importance. It 
is not improbable that, a few years hence, there may be no statutes 
of this description in force. The present tendency is very strong 
to make Workmen’s Compensation Acts include most manual oc- 
cupations, instead of limiting their application to extra-hazardous 
employment. Such a limitation is found in only six of the twenty- 
one state statutes now in force.” 


Of what has heretofore been said this is the sum: The result 
reached in many cases under the Workmen’s Compensation Acts 
is absolutely incongruous with the results reached under the modern 
common law as to various persons whose cases are not affected by 
these statutes. For this difference there is no satisfactory reason. 


It is believed that the incongruities heretofore pointed out, re- 
sulting from the difference between the statute and the modern 
common law, will not be permitted to continue permanently with- 
out protest. The public are not likely to be “content for long 
under these contradictory systems.” In the end, one or the other 
of the two conflicting theories is likely to prevail. There is no 
probability, during the present generation, of a repeal of the Work- 
-men’s Compensation Acts. Indeed, the tendency is now in the 
direction of extension, rather than repeal, of this species of legis- 
lation.” The only present available method to remove the incon- 
sistency is by bringing about a change in the existing common law, 
either by legislation or by judicial decisions. 


As to legislation (aided perhaps by constitutional amendments) ; 
there may be an attempt to bring about State Insurance, not con- 
fined to harm suffered by hired laborers.“ It may extend to an 
“outsider,” who suffers harm from the non-culpable conduct of 


41 As to the Nebraskg act, see ante, note 11. 

# “T egislation of this character is in its infancy... .” Smith, J., in Cunningham 
v. Northwestern Improvement Co., 1911, 44 Mont. 180, 211. 

# See Holmes, Common Law, 96. 
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persons carrying on a business in which he is not a participant. 
It may not be confined to the case where there is, in the chain of 
antecedents, the non-culpable conduct of some human being other 
than the damaged person himself. It may include the case of an 
independent workman, who is hurt by pure accident, without any 
human agency other than his own, while conducting his own busi- 
ness on his own account; e. g. a small farmer, or a blacksmith who 
runs his forge without an assistant.” 

A State Insurance Law may not merely insure against accident, 
but also against disease, either contracted in the service of another 
or while the claimant was working on his own account. 

It may include damage wholly due to a natural cause, such as 
a stroke of lightning.” 


“ See illustrations ante, as to trolley car. 

In support of Workmen’s Compensation legislation stress has been laid on the 
justice of ‘making every one who consumes any product of labor for hire pay his pro- 
portionate amount of the cost of the creation representing the personal injury misfor- 
tunes of those whose hands have enabled him to secure the objects of human desire, 
thus minimizing the sufferings which are the natural incidents of industry and should 
be borne, so far as they represent pecuniary sacrifice, by the mass of mankind whose 
desires are administered to by such industry.” See Marshall, J., in Borgnis v. Falk 
Co., 1911, 147 Wis. 327, 381. 

But why confine relief to labor for hire, in the literal sense of that term? Why not 
include the farmer who is accidentally hurt while raising on his own land, exclusively 
by his own labor, a crop which is to be sold for consumption? Of course it might be 
difficult, in the absence of State Insurance, to provide a method of compensating him. 
He has no employer who could be made the primary paymaster. But if a general 
system of State Insurance is adopted, and accidental harm occurs to a farmer while 
engaged in the production of crops for sale and consumption, why should not relief 
be afforded him equally with a hired workman? And why should relief be restricted 
to cases where the crop is sold to an outside consumer? Why not give relief where the 
crop is intended to be consumed by the farmer’s own family, and to thus prevent his 
family from becoming a public charge under the pauper laws? 

The farmer’s case presents two of the elements especially urged in favor of providing 
compensation for hired workmen, viz., he was hurt while pursuing a legitimate indus- 
try; and he was in no way culpable. He may often be better able pecuniarily to bear 
the loss than a workman in a factory. But in many cases an accident occasioning 
total physical disability would ultimately reduce him to poverty. If an accidentally 
injured hired workman is saved from going to the almshouse by legislation giving 
him a remedy against a faultless employer, why should not an accidentally injured 
farmer be allowed relief by, or under, a system of State Insurance? 

The British “National Insurance Act” of Dec. 16, ro11, 1 & 2 George 5, ch. 
55, bears the following title: “‘An Act to provide for Insurance against Loss of Health 
and for the Prevention and Cure of Sickness and for Insurance against Unemployment, 
and for Purposes incidental thereto.” 

Under this statute, sometimes called Lloyd-George’s Act, the funds to pay insur- 
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Whether legislation of the above descriptions ought to be enacted 
is a question upon which no opinion is here intimated. Our im- 
mediate point is, that the present Workmen’s Compensation legis- 
lation will inevitably give rise to a plausible agitation for such 
further legislation. 


As to a change in the common law, to be brought about by judi- 
cial decisions: 

There may be an attempt to induce judges to repudiate the 
fundamental doctrine of the modern common law of torts that 
fault is generally requisite to liability, and to go back to the ancient 
common-law doctrine that an innocent actor must answer for 
harm caused by his non-culpable conduct. 

Or the judges may be urged to adopt a middle or compromise 
view; that, as between two non-culpable actors, the loss shall be 
equally divided.” 

Several questions arise: 

1. Can the judges change the law? 

2. Ought they to change the law? 

3. Will they change the law? 

The objection may be raised that judges cannot make, or change, 
law; not merely that they cannot alter statute law, a result which 
is admittedly beyond their power; but that they cannot make or 
alter law on subjects not dealt with by the legislature. 

There are at least three different theories as to judicial law- 
making.* 

1. That judges cannot “make” law; that they merely discover 
and apply law which has always existed.” 


ance are derived partly from employers and employees; and partly, as we understand 
it, from moneys provided by Parliament. See Statutes for year 1911, p. 338, part 1, 


3. 

47 “Toubtless, as the law now stands, Holmes v. Mather and Stanley v. Powell were 
correctly decided. But is it possible to believe that such decisions represent the last 
word in human justice, or that an application of some such principles as insurance or 
division of loss would not have been more in accordance with enlightened jurispru- 
dence, and more satisfactory to the public conscience?” 

Digest of the English Civil Law, by Edw. Jenks et als., Book 2, part 3, preface, 
p. xv. Compare Prof. Whittier, 15 Harv. L. REv. 335, quoted ante. 

48 See 60 Univ. Pa. Law Rev., 466-467. 

49 See Mr. James C. Carter’s posthumously published work, “Law, Its Origin, 
Growth and Function.” 
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2. (A middle view.) That judges can and do make new law on 
subjects not covered by previous decisions; but that judges can- 
not unmake old law, cannot even change an existing rule of “‘judge- 
made” law.*? 

3. That judges can and do make new law; and also can and do 
unmake old law; 7. e., law previously laid down by themselves or 
by their judicial predecessors 

We prefer the third view. But if the seal view is adopted, 
the result here would not be to sustain and preserve unaltered 
(unless by legislation) the common law as declared by the courts 
in A. D. 1900; but, instead, to sustain the law as formerly declared 
in A. D. 1400 by the judges of that day. If judges have no power 
to change (i. e., if they cannot change) law “made” by their 
judicial predecessors, then, of course, they have not legally done 
that which they had no legal power to do (that which they could 
not do). Hence it would follow that the common law of 1400 is 
still in force; and that the decisions in more recent times, pur- 
porting to establish a contrary rule (7. ¢., the rule now known as 
the modern common-law doctrine), are simply instances of judicial 
usurpation. 

But, as already intimated, we prefer the third view, that judges 
can and do make new law and unmake old law. Under this view 
the judges have heretofore changed the law of A.D. 1400 to the 
law of A. D. 1900, and still have now the power to change it back 
again. Assuming, then, that the judges can turn the hands of the 
legal clock back five centuries, the questions remain: 

Ought they to make the change? 

Will they make the change? 

As to whether the change will be made: it is safe to say that, 
while it may take place, yet it is not likely to be done directly and 
avowedly. When courts change the substantive law, they gen- 
erally do so very gradually, and often attempt to conceal (or per- 
haps unconsciously conceal) the fact of change by using various 
“fiction phrases.” 


50 See Prof. A. V. Dicey, in “The Relation between Law and Public Opinion in 
England,” ch. XI, and more fully in the Appendix, pp. 481-493. 

51 See Prof. John C. Gray, in “The Nature and Sources of the Law,” §§ 215-231, 
465-512, 545-550, 628-636. 

5 See 60 Univ. Pa. Law Review, 466. 
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Judges, however, are not insensible to public opinion; and legis- 
lation, evidencing public opinion, has a reflex action on courts.® 

Even if courts should shrink from directly and avowedly chang- 
ing the law, the result could be, to a considerable extent, accom- 
plished by indirect methods. By a very liberal construction of the 
res ipsa loquitur doctrine; by a broad view as to what constitutes 
prima facie evidence of negligence; and by inverting the burden 
of proof (putting cn defendant the burden of proving that he was 
not negligent),—the court could go far towards practically rever- 
sing the common law of A. D. 1900 in a large proportion of cases. 

Whether this change ought to be made (whether it is expedient 
for either courts or legislatures to make it) is a problem of immense 
importance, which we here make no attempt to solve. At the very 
beginning it was said: “The object of this paper is to give notice 
of an impending question of great importance; not to give an 
answer to the question, but to show how and why it arises at the 
present time.” 

The aim has been to bring out distinctly the exact question, and 
to show thai it must be met and cannot be evaded. How it should 
be answered is a matter not to be dealt with here. 

At the outset, it was assumed for present purposes that the 
basic principle of the Workmen’s Compensation Act is just; that 
justice to workmen requires the enactment of such a statute. 

We have now attempted to show that, if justice to workmen re- 
quires such an enactment, then justice to certain persons other 
than workmen must also require similar legislation for their bene- 
fit; in other words, that the benefit of legislation on this basic 
principle cannot justly be confined to workmen. 

We have also attempted to show that, if the above positions are 
correct, then the common law of A. D. 1900 is wrong in principle 
and ought to be repudiated. 

But our temporary assumption — as to what justice to workmen 
requires — will probably be disputed by many lawyers, when it is 
sought to push the consequences of this assumption to its logical 
result. 


58 See Lord Hobhouse, in Smart v. Smart, L. R. [1892], Appeal Cases, 425, pp. 434, 
435, 436; Hoar, J., in Amory v. Meredith, 1863, 7 Allen (Mass.) 397, p. 400; Bell, J., in 
Coffin v. Morrill, 1851, 22 N. H. 352, p. 357; Bell, J., in Jewell ». Warner, 1857, 35 
N. H. 176, p. 183; State v. Franklin Falls Co., 1870, 49 N. H. 240, pp. 256-257. 
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Without indicating our own view as to the intrinsic justice, 
either of the Workmen’s Compensation legislation or of the common 
law of A. D. 1900, it seems safe to say that the basic principles of 
the two are irreconcilable. They cannot both be wholly right, or 
both wholly wrong. 

If the Workmen’s Compensation Act is regarded as right in 
principle and the common law of A. D. 1900 as wrong in principle, 
then the argument is strong in favor of repudiating the common 
law of A. D. 1900 and going back to the common law of A. D. 1400. 

If, on the other hand, the Workmen’s Compensation Act is 
regarded as wrong in principle and the common law of A. D. 1900 
as right in principle, then there is strong ground for repealing the 
Workmen’s Compensation legislation, and adhering to the com- 
mon law of A. D. 1900. | 

If, however, it is found impracticable to procure the repeal o 
the Workmen’s Compensation Act, and this legislation in its ex- 
treme form is to remain on the statute book, then the question . 
will be raised — whether the desirability of attaining uniformity 
and consistency of principle between statute law (in matters of 
wide application) and common law, renders it expedient to repudi- 
ate the modern common law (even though it be intrinsically eorrect) 
and substitute the doctrine of the ancient common law? As to 
this question, no opinion is here intimated.™ 

Jeremiah Smith. 

CAMBRIDGE, Mass. 


5 On page 249, ante, California should be added to the states which now have 
“compulsory” statutes. Laws of 1913, ch. 176; Act of May 26, 1913. See con- 
stitutional amendment, adopted Oct. 10, 1911, printed in volume of California 
Laws, Extra Session of 1911, page lvi. 
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ABANDONED PROPERTY OF A PUBLIC SERVICE COMPANY AS DEPRE- 
CIATION. —A recent case throws much light on the power of the 
Interstate Commerce Commission under section 20 of the Interstate 
Commerce Act,! and upon the kindred subject of the proper valuation 
of public service companies for rate purposes. The plaintiff railway com- 
pany, finding new grades essential, issued bonds, and with the proceeds 
constructed sections of new road in substitution for parts of the old road, 
this being a cheaper method than altering the old road. Regulations of 
the Commission allowed the company to credit its property accounts 
with only the difference between the full cost of the improvements and 
the value of the abandoned property as determined by its estimated re- 
placement cost, and required this estimated value of the abandoned 
property to be charged as an operating expense. The Supreme Court ? 
held such regulations within the power of the Commission, under section 
20, and that the regulations made were not abusive of that power. Kan- 
sas City Southern Ry. Co. v. United States, 34 Sup. Ct. 125. 


1 As amended in 1910. U.S. Comp. Stat. 1901, SUPPLEMENT 1911, p. 1304. The 
material parts of the section for the present purpose are: “Sec. 20. The Commission 
may, in its discretion, for the purpose of enabling it the better to carry out the purposes 
of this Act, prescribe a period of time within which all common carriers subject to the 
provisions of this Act shall have, as near as may be, a uniform system of accounts, 
and the manner in which such accounts shall be kept. . . . The Commission may, in 

' its discretion, prescribe the forms of any and all accounts, records, and memoranda to 
be kept by carriers subject to the provisions of this Act.” 

2 On appeal from the United States Commerce Court. The plaintiff sought an 
injunction to restrain the enforcement of the regulations as applicable to its case. 
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That the Commission can enforce uniform accounting follows from a 
previous case holding the Interstate Commerce Act constitutional.? The 
company urged, however, that the statute conferred upon the Commis- 
sion the power to control the “form,” but not the “substance” of the 
accounts.’ But the distinction seems unsupportable, since it is clear that 
to secure uniformity the Commission must be able to name the headings 
under which the various items shall be placed. 

It is true that the placing of certain items under certain heads, as 
in the principal case, may temporarily force a reduction in dividends 
and so cause hardship seemingly out of proportion to the need of uni- 
formity in accounting. But examination will show that in most cases 
the method of accounting ordered is simply a means used in carrying 
out some rate or other regulation, the results of which must be taken 
into account in considering whether the Commission’s order is an abuse 
of its power.® 

In the principal case the effect of the holding is that abandoned prop- 
erty cannot be treated as a property asset. Now since a public service 
company is only entitled to earn annually a sum sufficient to pay its 
operating expenses and a fair return ® on the present value of the prop- 
erty used for the public,’ the regulations in question will tend to decrease 
the sum on which the company may earn a fair return. It is true that 
on the question of exactly how that value is to be determined, the law is 
in a stage of development,® but clearly the value, as shown by the books, 


‘ ® pene Commerce Commission v. Goodrich Transit Co., 224 U. S. 194, 32 
up. Ct. 436. 

4 The argument was that the words in the statute “to prescribe the forms of any and 
all accounts” distinguished between form and substance, and enabled the Commission 
to say in what manner the accounts should be kept, but not what items should go into 
certain accounts. 

5 For if it is an abuse of power by the Commission, undoubtedly it will not stand. 
— Pacific Co. v. Interstate Commerce Commission, 219 U. S. 433, 31 Sup. Ct. 
288. 

5 On the general problem of what is a fair return, see 2 WYMAN, PUBLIC SERVICE 
CorRPORATIONS, ch. 33. 

7 See The Minnesota Rate Cases, 230 U. S. 352, 434, 33 Sup. Ct. 729, 754. 
For a time other theories, notably the original cost and the cost of reproduction theo- 
ries, contended with the present value theory, but the latter may now fairly be regarded 
as the accepted doctrine in valuation for rate purposes. The Supreme Court adopted it 
in Smyth v. Ames, 169 U.S. 466, 546, 18 Sup. Ct. 418, 434, and state courts and 
commissions generally abide by it. For cases proceeding on the original cost and cost 
of reproduction theories, respectively, see Brymer v. Butler Water Co., 179 Pa. 231, 36 
Atl. 249; Steenerson v. Great Northern Ry. Co., 69 Minn. 353, 72 N. W. 713. Fora 
general discussion of the several theories and the various.problems raised in the ap- 
plication of them, see 2 WyMAN, PuBLIC SERVICE CORPORATIONS, ch. 32. 

It should always be remembered that valuation for rate purposes differs essentially 
from valuation for taxation, capitalization, and public purchase purposes, and that 
the present value theory was worked out in and especially applies to valuations for 
rate ie es See, generally, WHITTEN, VALUATION OF PUBLIC SERVICE CORPORA- 
TIONS, ch. 1. 

8 The following passage from Smyth v. Ames, 169 U. S. 466, 547, 18 Sup. Ct. 
418, 434, names many factors that are worthy of consideration in determining present 
value. ‘In order to ascertain that value, the original cost of construction, the amount 
expended in permanent improvements, the amount and market value of its bonds and ~ 
stock, the present as compared with the original cost of construction, the probable 
earning capacity of the property under particular rates prescribed by statute, and the 
sum required to meet operating expenses, are all matters for consideration, and are to 
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of the property being used for the public must play an important part 
in the determination, both when the company itself fixes the rates and 
when the Commission adjusts them. Do the property assets as limited by 
the regulation make a proper basis for rate valuation? Valuations for 
rate purposes which omit the element of depreciation are held erroneous.?® 
Depreciation is “lessened utility value caused by physical deterioration 
or lack of adaptation to function.” 1° Abandoned property is obviously 
no longer adaptable to function. Therefore the regulations seem both 
justifiable and necessary. The company’s argument that the cost of 
abandoned property is part of the “cost of progress,” and should there- 
fore be retained in the property accounts, runs counter to the whole 
“present value” theory followed by the Supreme Court." A more plaus- 
ible contention was that, had the improvements been made on the old line, 
the whole cost of the work could under the regulations have been added 
to the property accounts without deduction. In such a case, however, 
the company has withdrawn no property from public use, since the 
former construction still serves as a base for the new line, and hence as a 
matter of accounting the value of the old line need not be subtracted 
from the property accounts.” 

The approval of the Commission’s further requirement that the de- 
preciation be charged against operating expenses, and not against sur- 
plus," is not so noteworthy, because the court says that neither method 
would have been erroneous." The charge against operating expenses, 
however, seems in this case more just. Each ‘generation should pay 
the cost of progress made by the road in that generation. The abandon- 
ment of an uneconomic for an economic plant is manifestly a progress. 
The charge against operating expenses, by necessitating a temporary 
increase in rates, properly places the burden on the present generation.” 


be given such weight as may be just and right in each case. We do not say that there . 
may not be other matters to be regarded in estimating the value of the property.” 
Undoubtedly there are such other matters, notably depreciation. In two rather recent 
cases the court has not regarded all the factors laid down in this quotation, but has 
gone largely on cost of reproduction and depreciation. Knoxville v. Knoxville Water 
Co., 212 U.S. 1, 29 Sup. Ct. 148; Willcox v. Consolidated Gas Co., 212 U. S. 
19, 29 Sup. Ct. 192. The cases illustrate the proposition that the relative weight 
to be given to the several factors enumerated in Smyth v. Ames, supra, depends on 
the facts of each case. 
® Knoxville ». Knoxville Water Co., supra; The Minnesota Rate Cases, supra. 

10 See WHITTEN, VALUATION OF PuBLic SERVICE CORPORATIONS, 331. 

1 Tt would make the actual cost of the plant regardless of depreciation, and not its 
present value, the test for valuation purposes. If property is discarded, it is no longer 
used for the public, and therefore no return can be earned on it, even though the dis- 
allowance of such return results in a decrease or loss of dividends. 

12 It is believed, however, that in ascertaining present value for rate purposes, a de- 
duction for depreciation would have to be made to cover the decreased value of the old 
line when used simply as a base or foundation for the new line with its changed grades. 
That is, it would not be correct to say that the present value of the line equals the cost 
of the old line plus the cost of the improvements. 

3 The profit and loss account. 

14 Tt should be noted here that the best practice is to i a depreciation fund, built 
up year by year, to cover just such items as this. See Knoxville ». Knoxville Water 
Co., supra, Pp. 13; 2 Wyman, Pusiic SERVICE CORPORATIONS, § 11609. 

5 The justice of the order is made even plainer by the fact that a regulation of the 
Commission provides for a projection of the depreciation, if it is large, over the oper- 
ating expenses of several years. 
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EXTENT OF THE LEGISLATIVE POWER TO Limit FREEDOM OF CONTRACT. 
—A recent case decides that the constitutional guarantees of “liberty” 
and “‘property”’ ! forbid the legislature to declare invalid any clause in a 
contract whereby an arbitrator’s award is made conclusive of the rights 
of the parties thereunder. Adinolfi v. Hazlett, 242 Pa. 25, 88 Atl. 869. 
The court holds that freedom of contract may not be abridged except in 
the interest of “good morals” or the “welfare of the general public,” 
and that the statute in question promotes neither of these ends. The 
conclusion, namely, that the legislature is powerless to deal with a ques- 
tion of policy which has produced wide diversity of judicial opinion,’ sug- 
gests an inquiry into the soundness of the premises. 

It is now settled that any statute limiting the absolute freedom to make 
and enforce contracts is a deprivation of “liberty” and “property,” * 
and without “due process of law” unless the statute can be sustained 
as an exercise of the “police power.”* The extent of this “police 
power” thus becomes the vital question. As to this, two things are now 
tolerably clear. First, it extends to legislation calculated to promote 
any of the substantial interests of the community at large, other than the 
parties to the contract. Secondly, whatever legislation has long been 
customary will be sustained without question.® 


1 The clause relied on is Art. 1, § 1 of the Pennsylvania Constitution, declaring the 
right of “acquiring and possessing property” to be “‘indefeasible.” 1 PUuRDON’s 
DicEst, 114. But as the reasoning is that regularly adopted under the “due process” 
clause in force everywhere, Pennsylvania included, the case will be discussed in the 
light of that provision. en Purpon’s DIGEST, 122; see CooLEY, CONSTITUTIONAL 
Liarations, 7 ed., 

2 The cases are co ected in WaLD’s Pottock on Contracts, 3 ed., p. 448. Even 
in Pennsylvania an agreement to arbitrate future disputes was invalid if the arbi- 
trators were not named. Commercial Union Ass. Co. v. Hocking, 115 Pa. 407, 8 Atl. 
589; cf. Hartupee v. Pittsburg, 97 Pa: 107. 

3% Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427; Adair v. United States, 208 
U.S. 161, 28 Sup. Ct. 277; Gillespie v. People, 188 Ill. 176, 58 N. E. 1007. 

* Lochner v. New York, 198 U. S. 45, 25 Sup. Ct. 539. The Supreme Court has 
recently restated this formula by declaring that “liberty” means only reasonably 
regulated freedom, and that in this sense it is absolutely guaranteed by the Constitu- 
tion. Chicago, B. "&Q. R. Co. ». McGuire, 219 U. S. 549, 567, 31 Sup. Ct. 259, 262; 
Schmidinger ». Chicago, 226 U. S. 578, 589, 3 33 Sup. Ct. 182, 185. This seems to be 
an a by narrowing the meaning of “liberty” and exaggerating that of “due 
— 0: yi to support the conception of the police power adopted by the cases in 
note 18, infra 

5 The validity of legislation to secure certain limited public interests is universally 
recognized; viz., health: Jacobson v. Massachusetts, 197 U. S. 11, 25 Sup. Ct. 358; 
safety: New York & N. E. R. R. Co. ». Bristol, 151 U.S. 556, 14 Sup. Ct. 4373 Soon 
Hing v. Crowley, 113 U. S. 703, 5 Sup. Ct. 730; morals: Booth v. I inois, 184 U. S. 
425, 22 Sup. Ct. 425. But it is sometimes suggested that the power to promote the 
public welfare generally is to be taken in a “restricted sense.” = of the Jus- 
tices, 208 Mass. 619,622. This notion seems to be repudiated by the Supreme Court. 
See Chicago, B. & Q. R. Co. v. People ex rel. Grimwood, 200 U. S. 561, 592, 26 Sup. 
Ct. 341, 349. And it is difficult to perceive the precise restrictions on a power which 
justifies infringement of private rights in order to protect garne: Lawton »v. Steele, 
152 U.S. 133, 14 Sup. Ct 499; reclaim waste land: Chicago, B. & Q. R. Co. v. People 
ex rel. Grimwood, supra; cf. Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 17 
Sup. Ct. 56; facilitate commerce: Noble State Bank v. Haskell, 219 U. S. 104, 31 Sup. 
Ct. 186; and confine business competition to methods deemed of public advantage: 
Central Lumber Co. ». Dakota, 226 U.S. 157, 33 Sup. Ct. 66. There is really no au- 
thority for the supposed “restrictions.” 

6 “Mill acts” Head v. Amoskeag Mfg. Co., 113 U.S. 9, 5 Sup. Ct. 441; Otis Co. v. 
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Beyond this it is vigorously contended that the police power does not 
go. A considerable body of decisions, of which the principal case seems 
to be one, rest upon the notion that the power is confined to the detailed 
enforcement of the maxim sic utere tuo ut alienum non ledas, and does 
not extend to preventing individuals from making contracts detrimental 
to their own interests.’ 

It can hardly be said that the authorities support such a proposition. 
The close dependence of the public welfare on that of the individual has 
forced the courts to sustain legislation barring persons from employ- 
ments injurious to their health,* or which invalidates contracts by em- 
ployees to release their employers from liability for future negligence.® 
On the other hand, the principles involved in laws common from the 
earliest times have inevitably been applied to sustain new legislation 
based on similar reasons. Thus, without transcending their constitu- 
tional powers, legislatures have passed from restricting the individual’s 
freedom of contract in order to protect him against fraud ’° to restric- 
tions preventing him from contracting with irresponsible persons; ™ 
from relieving debtors from some forms of oppressive contracts ” to re- 
lieving them against many. others; * from guarding seamen against their 
own improvidence “ to protecting other laborers from oppression and 
sharp practice.“ The decisions which have opposed some of these 
steps 6 represent no definite limitation on the police power consistently 
recognized even by the courts which rendered them.!” Apart from 


Ludlow Mfg. Co., 201 U. S. 140, 26 Sup. Ct. 353; statute compelling adjoining owners 
to participate in mutual drainage scheme» Wurts v. Hodgland, 114 U. S. 606, 5 Sup. 
Ct. 1086. But cf. Eubank v. Richmond, 226 U.S. 137, 33 Sup. Ct. 76; acts relating to 
seamen: Robertson v. Baldwin, 165 U. S. 275, 17 Sup. Ct. 326; Patterson v. Bark 
Eudora, 190 U. S. 169, 23 Sup. Ct. 821. 

7 For a classic statement of this view, see Godcharles v. Wigeman, 113 Pa. 431, 437, 
6 Atl. 354, 356. See also Ex parte Jentzsch, 112 Cal. 468, 473, 44 Pac. 803, 804, and 

DEMAN, PoLicE Power, § 1. 

8 Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383; Muller v. Oregon, 208 U. S. 
412, 28 Sup. Ct. 324; Commonwealth ». Hamilton Mfg. Co., 120 Mass. 303. Contra, 
Ritchie v. People, 155 Ill. 98, 40 N. E. 454; and cf. Lochner v. New York, supra. 

* Chicago, B. & Q. R. Co. v. McGuire, 219 U. S. 549, 31 Sup. Ct. 259. 

10 As by the statute of frauds, and other legislation sustained in McLean »v. Arkansas, 
211 U.S. 539, 29 Sup. Ct. 206; Schmidinger v. Chicago, 226 U. S. 578, 33 Sup. Ct. 182. 
But cf. Harding v. People, 160 Ill. 459, 43 N. E. 624. 

1 As by confining the businesses of insurance and banking to duly licensed corpora- 
tions. Commonwealth v. Vrooman, 164 Pa. 306, 30 Atl. 217; Weed »v. Bergh, 141 
Wis. 569, 124 N. W. 664. Cf. Queen Insurance Co. »v. Leslie, 47 Ohio 409, 24 N. E. 
1072. Contra, Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427. 

2 Witness the statutes against usury and the common-law rules against penalties 
and against “clogging the equity of redemption.” 

13 Selover v. Walsh, 226 U. S. 112, 33 Sup. Ct. 69. 

14 Patterson v. Bark Eudora, 190 U. S. 169, 23 Sup. Ct. 821. 

% As in the “store order” cases. Knoxville Iron Co. v. Harbison, 183 U. S. 13, 22 
Sup. Ct. 1. Contra, Godcharles ». Wigeman, 113 Pa. 431, 6 Atl. 354; State v. Mis- 
souri Tie Co., 181 Mo. 536, 80S. W. 933. The public interest in “harmonious relations 
between capital and labor” was recognized in McLean v. Arkansas, 211 U.S. 539, 550, 
29 Sup. Ct. 206, 209. 

16 See notes 8, 10, 11, and 15, supra. 

17 For instance, contrast Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427, with 
Knoxville Iron Co. ». Harbison, supra; Godcharles ». Wigeman, supra, with Common- 
wealth ». Vrooman, supra; and Lochner v. New York, supra, with the dictum in Soon 
Hing v. Crowley, 113 U.S. 703, 710, 5 Sup. Ct. 730, 734. 
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authority, it seems hardly possible that the “due process” clause was 
designed to condemn all future restrictions on liberty of contract in 
the interest of the parties while sanctioning the whole variety of re- 
strictions in the interest of the parties which were then familiar parts 
of the law. 

The law, then, seems everywhere to be that the legislature may, to some 
extent, at least, restrict liberty to contract in the supposed interest of 
the persons restrained. Inasmuch as the courts which have opposed 
such legislation have been far from consistently defining any definite 
limitation to this branch of the police power, it is hard to see why the 
legislature’s power to protect the citizen against himself is not as broad 
as.its power to shield him from the acts of others. 

The best-considered decisions overthrowing legislation as repugnant 
to the due process clause recognize a police power as broad as this, but 
hold that the constitution declares a strong public policy in favor of 
letting every citizen work out his own salvation, and that his power to 
do so should not be impaired except when necessary to correct an evi- 
dent existing evil.1* Such is probably the present state of the law.’® The 
result is that the ultimate question for the court is one of fact,?° which 
serves perhaps to explain the confusion in the authorities, as well as to 
excuse the principal case.” 


Price Curttinc As A Tort. — The resale price of ordinary articles of 
commerce cannot be limited at common law by contract or by restric- 
tive covenants running in equity.” Articles manufactured by secret 


processes, as well as copyrighted and patented articles, have been held 
subject to the same rule.” A recent case raises the question whether the 
producer or his agent, although unable to fix the resale price, is wholly 
remediless when he is injured by resale price cutting. A department 
store owner, for the purpose of injuring a selling agent in his business, 
advertised a well-known make of sewing machines at half price. The 
court held him liable at the suit of the selling agent on the ground of a 
malicious injury to the plaintiff’s business, under the guise of competi- 
tion.’ Boggs v. Duncan-Schell Furniture Co., 143 N. W. 482 (Ia.). 


18 Opinion of the Justices, 208 Mass. 619; Lochner ». New York, supra; Matter 
of Jacobs, 98 N. Y. 98. See note 4, supra. 

19 Substantially the same conclusion has been deduced from at least two exhaustive 
reviews of the federal cases: SwAyzE, CONSTRUCTION OF THE FOURTEENTH AMEND- 
MENT, 26 Harv. L. REv. 1, 40; CoLtiIns, THE FoURTEENTH AMENDMENT, 109. 

20 The expediency of leaving this question of fact to some other tribunal is discussed 
by Mr. John G. Palfrey in 26 Harv. L. REv. 507. 

*t Whether this will continue to be the rule, and what there is in the phrase “due 
process of law”’ to make the validity of an impartial statute, duly passed, turn simply 
on the court’s ability to perceive in it some clearly beneficent purpose, are questions to 
be pondered. See Central Lumber Co. v. Dakota, 226 U. S. 157, 33 Sup. Ct. 66; 
CooLey, CONSTITUTIONAL LimITATIONS, 7 ed., p. 500. 


1 BENJAMIN, SALES, 6 ed., 746; Garst v. Hall & Lyon Co., 179 Mass. 588, 61 N. E. 
219. But see 17 Harv. L. REv. 415. For limited restrictions allowed at common law, 
see 25 Harv. L. REv. 50, 61. : 

2 See SHRODER, Price RESTRICTION ON THE RE-SALE OF CHATTELS, 25 Harv. L. 
Rev. 59; 27 Harv. L. Rev. 73. But see 26 Harv. L. REv. 640. 

— further fact that the advertisements contained misrepresentations should be 
noted. 
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For a seller to use trade names so as to pass off his goods as those of 
another is actionable. From these cases it has been ably argued that 
for a retailer, solely for purposes of self-advertising, to damage a manu- 
facturer’s good will by cutting the price of a well-known article is tor- 
tious, as involving an unwarranted use of the reputation which the 
producer’s labor has earned for the goods.* Other retailers, as authorized 
selling agents, could maintain actions on the same ground. The result 
reached in the principal case would follow from this reasoning since the 
defendant is making just such an unwarranted use of the reputation of 
the particular sewing machines. But the view is unsupported by any 
body of authority. There is no misrepresentation here and the trade- 
name cases emphasize that element as essential.® 

The problem may be treated in a way more consistent with the rea- 
soning employed by the courts in analogous cases, by weighing the de- 
fendant’s justification against the wrong done the selling agent. For 
employing another’s reputation for one’s own benefit in such a way as to 
interfere with that other’s good will would seem at least to require jus- 
tification.6 Even where no acquired good will is in question, there is 
some authority for recognizing to the same extent an individual’s right 
to the normal flow of the market.’ 

Two grounds of justification in the principal case may be urged. The 
law recognizes a competitor’s right to promote his own business inter- 
ests. The benefit to the business must actually exist. Thus a banker 
was not allowed to justify the temporary opening of barber shops to 
drive the plaintiff out of business.’ In the absence of other evidence, 
bad motive may be ground for inferring that no competitive interest was 
actually served.!° Where the benefit in fact exists, and where the de- 
fendant acts from mixed motives of self-interest and of malice, the mere 
presence of the bad motive should not vitiate the justification. Since 
the party is exercising the right for the very purpose for which it is 
protected, the law need not concern itself with analyzing his state of 
mind. A second justification appears in the exercise of the jus disponendi."' 
The right to dispose necessarily implies the right to fix the price of trans- 
fer. The importance of this right is increased by the strong policy of 
the law against permitting any clogs on the transferability of chattels.” 
This justification only differs from that of competition in that no ele- 
ment of self-interest is required, since the jus disponendi includes the 
right to make a gift. In balancing the justification against the wrong, 
public policy must determine which deserves the greater protection.” 


4 See Rocers, PREDATORY PRICE CUTTING AS UNFAIR TRADE, 27 Harv. L. REv. 


139. 
" See Paut, TRADE-MARKS, § 8; BROWNE, TRADE-MARKS, 2 ed., § 36. 

6 See 16 Harv. L. REv. 135. 

7 See Smita, CrucraL Issues IN LABoR LITIGATION, 20 Harv. L. REV. 253, 260; 
Allen v. Flood, [1898] A. C. 1, 29, 34, 36; Jersey City Printing Co. v. Cassidy, 63 N. J. 
Eq. 759, 53 Atl. 230; Atkins ». Fletcher. Co., 65 N. J. Eq. 658, 664, 55 Atl. 1074, 1076. 

8 See SmitH, CRUCIAL ISSUES IN LABOR LITIGATION, 20 Harv. L. REV. 344, 361. 

® Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946. See 22 Harv. L. Rev. 616. 

10 See 26 Harv. L. REV. 740. 

11 See 26 Harv. L. REv. 740. 

12 See Dr. Miles Medical Co. v. Park, 220 U. S. 373, 404 ff., 31 Sup. Ct. 376, 383 ff. 

18 See SmiTH, CructAL IssvEs IN LABOR LITIGATION, 20 Harv. L. Rev. 345- 
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Where, as in the principal case, two rights are being exercised which it 
is the policy of the law to protect, the justification would seem sufficient. 

Although the competitor’s self-interest is in fact advanced and there 
is an exercise of the jus disponendi, a further question is raised where the 
defendant acts solely from malicious motives.* Here again the question 
is one of policy, whether an entire protection of these interests is so es- 
sential to the public as to make considerations of motive relatively unim- 
portant. Privileged communications in court and the right to collect a 
debt are of this class.“ On the other hand some récent cases make ac- 
tionable the use of property for such purposes as spite fences or mali- 
ciously draining a neighbor’s spring. The policy of such a limitation 
on the anti-social exercise of property rights would seem to apply with 
greater force to competition and price cutting from bad motive only, 
since the complex interdependence of modern business relations causes 
individual acts to have far-reaching effects. If these cases may fairly be 
regarded as characteristic of a tendency in the common law, an exten- 
sion of the same reasoning to price cutting actuated only by bad motive 
may be suggested as a possible development consistent with public 


policy.” 


RIGHTS OF PASSENGER ASSISTING IN RESTRAINT OF DISORDERLY 
FELLOW-PASSENGER. — It is clearly established that a carrier is held to 
the utmost care consistent with efficient service to protect a passenger 
from assaults by other passengers.' So great is this duty that if the con- 
ductor unaided is unable to control the situation, he must call in the rest 
of the crew and at least such passengers as are willing to help quell the 
disturbance.? While this can scarcely be said to be using utmost care 
to the well-disposed passenger summoned, the courts in the past seem 
never to have been called upon to determine his rights if assaulted by the 
disorderly fellow-passenger. However, the Supreme Court of Mississippi 
recently had this question squarely presented. Spinks v. New Orleans, 
M. & C. R. Co., 63 So. 190. In this case the plaintiff, a passenger, was 
requested by the conductor to help restrain an intoxicated passenger 
who had been wandering through the coaches and resisting efforts to keep 
him from jumping from the train. The court, in holding that the railroad 
was not liable for an assault committed by the unruly passenger, went 
on the short ground that the conductor had not failed in his duty of 
care. This seems unjustifiable. The evidence taken most favorably for 
the plaintiff, since a directed verdict for the defendant was affirmed, 
showed that the conductor, knowing of the irresponsible condition of the 


4 For discussion of motive in the law of torts, see 8 i L. Rev. 1; 18 Harv. L. 
Rev. 411; 22 Harv. L. REv. 501; 26 Harv. L. REv. 7 

4% Morris v. Tuthill, 72 N. Y. 575; South Royalton Sesh v. Suffolk Bank, 27 Vt. 
505: ; Scott v. Stansfield, L. R. 3 Ex. 220. See Friel v. Plumer, 69 N. H. "498, 43 

"618. 

16 For collection of authorities see 18 Harv. L. REv. 415, footnotes; 8 Micu. L. 
REV. 472, footnotes; 62 L. R. A. 673, note. 

17 See discussion in Pounp, THE ENp or Law, 27 Harv. L. REv. 195, 226 ff. 


1 Pittsburg & C. R. Co. ». Pillow, 76 Pa. St. 510; New Orleans, St. L. & C. R. Co. 
v. Burke, 53 Miss. 200. 
2 See Pittsburg, F. W. & C. Ry. Co. »v. Hinds, 53 Pa. St. 512, 517. 
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assaulter, did not first summon the rest of the crew, but ordered the plain- 
tiff to assist and himself left the scene of trouble. It seems clear that this 
was not even ordinary care under the circumstances. While the conduc- 
tor’s conduct would be a breach of duty to a passenger, the question is 
presented whether the railroad may have an affirmative defense that 
the plaintiff in volunteering forfeited his rights as a passenger. 

To be sure an outsider who volunteers at the request of one of the 
employer’s servants becomes a servant, and is denied recovery if injured 
by a fellow-servant’s negligence.’ If the volunteer, however, is not solely 
a Good Samaritan, but does the work partly at least for purposes other 
than the railroad’s, he is not wholly the servant of the company, but is 
acting for himself and so entitled to his independent rights.* In a case 
like the present, the passenger in putting down a disturbance may be 
said in a way to be expediting his own journey. But more clearly than 
this his purpose was to secure peace not for the sake of the railroad, but 
in concert with it for the benefit of the public. As the plaintiff was not a 
trespasser and did not become a servant, there seems to be no reason why 
the plaintiff was not still a passenger. 

But if it is conceded that the plaintiff retained his status as a passenger, 
it may be urged that by approaching a riotous fellow-passenger he as- 
sumed the risk.> But when a passenger acts upon orders of a trainman, 
he is allowed to assume risks that otherwise would bar recovery,® and 
especially in a situation like the present where one sacrifices himself for 
a higher duty, even a stronger reason appears for not applying the 
ordinary doctrine of assumption of risk.’ 

If it is granted then that the passenger continues in his full rights as 
such, recovery is assured unless the railroad has some extraordinary jus- 
tification for thus summoning him into danger and was not further neg- 
ligent. One may be compelled to assist a police officer,’ and in certain 
cases at sea be compelled to assist the captain.® If the view is taken that 
the peculiar position of the railroad as a public service corporation con- 
fers upon its conductor like police power in emergencies, and that the 
passenger is under duty to obey, the higher duty to the state may well 
be said to supersede the railroad’s duty to the passenger. The passenger 
could not then ask for recompense for being called to do his duty.!° Even 


3 Degg v. Midland Ry. Co., 1 H. & N. 773; Wischam ». Rickards, 136 Pa. St. 109, 
20 Atl. 532. 

4 Shipper assisting in loading train: Eason v. S. & E. T. R. Co., 65 Tex. 577; 
Welch v. Maine Central R. Co., 86 Me. 552, 30 Atl. 116; Louisville & N. R. Co. 2. 
Ward, 98 Tenn. 123, 38 S. W. 727. Drover shunting cattle cars: Wright v. London & 
N. W. Ry. Co., L. R. 1 Q. B. D. 252. Passenger pushing car back on track: McIntire 
Ry. Co. v. Bolton, 43 Ohio St. 224, 1 N. E. 333. 

5 See Illinois Central R. Co. v. Minor, 69 Miss. 710, 11 So. ror. 

6 Galloway v. Chicago, R. I. & P. Ry. Co., 87 Ia. 458, 54 N. W. 447; Irish v. North- 
ern Pacific Ry. Co., 4 Wash. 48, 29 Pac. 845. This is sometimes limited to when the 
passenger is reasonable in so acting. Hunter v. Cooperstown & S. V. R. Co., 112 N. Y. 
371. But there is some authority allowing great risk at the conductor’s order. See 
Indianapolis & St. L. R. Co. ». Horst, 93 U. S. 291; 4 Extiott, Rarroaps, § 1643. 

7 Cf. Pennsylvania Co. v. Langendorf, 48 Ohio St. 316, 28 N. E. 172, where the plain- 
tiff was injured while rescuing a child from an approaching locomotive. 

8 Regina v. Sherlock, 10 Cox C. C. 170; McMahon ». Green, 34 Vt. 69. 

® See Boyce v. Bayliffe, 1 Camp. 57; ABBOTT, SHIPPING, 14 ed., gor. 

10 A somewhat analogous situation occurs in admiralty, where if a passenger saves 
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on this theory the Mississippi case seems erroneous; for while the rail- 
road would be justified in calling in the plaintiff, the conductor subse- 
quently was negligent in leaving and not summoning the rest of the crew 
to aid and protect him. 

A second view may be taken that a conductor, not being as a rule so 
far from help or subject to such great perils, is not like a sea-captain, 
and that a passenger by entering a train does not come under a duty to 
assist him." It must then follow that the railroad, having no justifica- 
tion, is liable for injuries resulting from inviting a passenger into danger, 
regardless of its subsequent diligence. Doubtless the railroad is 
placed in the difficult position of liability to the other passengers if pas- 
sengers are not called to aid; while if they are summoned, the railroad 
is liable to the volunteers if they are injured. If this result seems over- 
burdensome upon the carrier, an escape is presented by adopting the 
first view that a passenger is under duty to assist the conductor. 


REQUISITES AND PRooF OF Common-LAW MARRIAGES. — From early 
times it has not always been clear what acts were necessary to the valid- 
ity of a marriage.! According to early civil law the consent of the parties 
was sufficient,? but it seems doubtful whether under the early English 
common law* a marriage without a minister was valid.‘ In this 
country, however, many states have adopted the view that a marriage 
may be valid even without a ceremony before third parties.® The rule is 
usually stated to be that an agreement to be married henceforth, followed 
by cohabitation, constitutes the so-called common-law marriage.’ But 
both on principle and authority it would seem that the agreement alone 
is sufficient to consummate a common-law marriage and that the subse- 
quent cohabitation is important only as evidence of the agreement.’ 


the ship by acts he was obliged to do in emergency, he is awarded no salvage. The 
Vrede, 1 Lush. Adm. 322. But if he acts beyond his duty he may recover. Newman 2. 
Walters, 3 B. & P. 612; The Great Eastern, 24 Fed. Cas. No. 14,110; 2 PARSONS, 
SHIPPING AND ADMIRALTY, 268. 

11 The courts in Pittsburg, F. W. & C. Ry. Co. v. Hinds, cited in note 2, yw and 
in res Mississippi case, seem to have considered that there was no duty to help the 
conductor. 


1 Bryce, STUDIES IN HISTORY AND JURISPRUDENCE, 811 ef seq. 

? Bryce, StupIES IN HisTORY AND JURISPRUDENCE, 812. 

8 Bryce, STUDIES IN HISTORY AND JURISPRUDENCE, 817-818; RODGERS, DoMEs- 
Tic RELATIONS, § 85. 

4 By statute in England a ceremony is now required. 26 Geo. II, c. 33. But it can 
be before a civil officer. 6&7 WilliamIV,c.85. In Scotland an agreement to be mar- 
ried henceforth is sufficient. Dalrymple v. Dalrymple, 2 Hag. Cons. 54. 

5 Shorten v. Judd, 60 Kan. 73, 55 Pac. 286; Hutchinson v. Hutchinson, 196 IIl. 432, 
63 N. E. 1023; Chamberlain v. Chamberlain, 68 N. J. Eq. 414, 59 Atl. 813; Tartt v. 
Negus, 127 Ala. 301, 28 So. 713; In re Hulett’s Estate, 66 Minn. 327, 69 N. W. 31. 
Contra, Dunbarton v. Franklin, 19 N. H. 257. Some states by statute have declared 
common-law marriages invalid. Morrill v. Palmer, 68 Vt. 1, 33 Atl. 829; see Com. ». 
Munson, 127 Mass. 459-460. Other states have declared marriage a contract, and in 
such states a contract is usually sufficient. State v. Bittick, 103 Mo. 183, 15 S. W. 
325. It is generally held that statutes setting forth the ceremony for marriages are 
only directory, and even in these states common-law marriages are good. Renfrow 
v. Renfrow, 60 Kan. 277, 56 Pac. 534. 

® See Shorten v. Judd, 60 Kan. 73-77, 55 Pac. 286-287. 

7 Thoren v. Attorney-General, 1 A. C. 686; Mathewson v. Phoenix Iron Foundry, 
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Moreover, it is clear on the authorities, in the states where formal 
solemnization is not necessary, that although there is no proof of an 
actual written or oral contract, the agreement necessary to the forma- 
tion of a common-law marriage may be inferred solely from the conduct 
of the parties. There are four rather common situations where this is 
likely to occur. In one class of cases, the only evidence of the agreement 
is that the parties have lived together as husband and wife. The courts 
have usually held this to be evidence of an agreement from which the 
jury may find that there was a common-law marriage.* Since such evi- 
dence does not amount to proof of a verbal agreement, we have in these 
cases an instance where an implied agreement is sufficient. In the 
second class of cases the parties have actually contracted a marriage 1° 
and lived together, but this marriage is void" because of some 
disability unknown to both parties. After the removal of the disability 
a new agreement of some nature is necessary. The parties ignorant of 
the existence and removal of the disability simply live on as before. In 
this situation it would seem on ordinary contract principles that there 
can be worked out a new agreement to be man and wife, none the less 
actual because implied in fact. All the elements of a contract would 
seem to be present. The cohabitation, without contrary evidence, is 
sufficient to prove that there exists the same matrimonial intent which 
the parties had when they originally attempted to contract a marriage.“ 
Although the pair believe themselves to be already bound, each gives 
the performance of matrimonial duties in exchange and as the price for 
the like performance by the other party.” The situation would thus 


20 Fed. 281; see Dumaresly v. Fishly, 3 A. K. Marsh (Ky.) 368-370-372; see SCHOU- | 
LER, Domestic RELATIONS, §§ 25, 26; BisHop, MARRIAGE, DIVORCE, AND SEPARATION, 
§§ 297-299. Contra, Lorimer v. Lorimer, 124 Mich. 631, 83 N. W. 609. 

8 Tartt v. Negus, 127 Ala. 301, 28 So. 713; Gall v. Gall, 114 N. Y. 109, 21 N. E. 106. 

® Renfrow v. Renfrow, supra; Tartt v. Negus, supra; Thoren v. Attorney-General, 
supra. 

fr In such cases the first marriage can, of course, be either by ceremony or by mere 
agreement, where common-law marriages are good. 

1 Wilson v. Allen, 108 Ga. 275, 33 S. E. 975. 

12 The disability usually consists in one party having a spouse living and undivorced; 
but any disability, such as slavery, that makes the marriage absolutely void, would be 
sufficient. Renfrow v. Renfrow, supra. 

18 Edelstein v. Brown, 35 Tex. Civ. App. 625, 80 S. W. 1027. 

14 Renfrow v. Renfrow, supra; Land v. Land, 206 Ill. 288, 68 N. E. 1109. 

1% It is believed that the situation under discussion is analogous to the following 
hypothetical case. A. and B. enter into a bilateral agreement whereby A. promises 
to pay B. $500, and B. in exchange promises to do something which he is already bound 
to do, i. ¢., at first as in the marriage case, (but for a different reason) there is no bind- 
ing contract. Later A., as he had promised, pays B. the $500. It is submitted that this 
makes a binding contract, and that B, is now bound to A. to do that which he was 
already bound to do for another. Though not thinking he was entering into a new 
contract, A., when he paid over his $500, did give it in exchange for the performance of 
the other party. So after the disability each spouse gives his performance in exchange 
for the performance of the other party. 

In WaLp’s PoLLock on Contracts, 3 ed., p. 3, and in ANSON ON CONTRACTS, 13 
ed., p. 47, although this situation is not under discussion, there is language to the effect 
that there cannot be a contract unless the parties at the time intend to enter a legal 
relation. It is contended that this language, if intended to apply to a situation of 
this kind, is incorrect. See Yerkes v. Richards, 170 Pa. St. 346, 32 Atl. 1089; Bowker 
v. Harris, 30 Vt. 424. 
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appear the same in effect as that in the first class of cases. A third situa- 
tion is where the parties marry, both knowing of an existing disability, or 
simply live together meretriciously. In such cases since matrimonial 
intent cannot be inferred from past conduct, the courts, before finding a 
valid marriage, properly require affirmative proof of mutual consent to 
marriage after the disability is removed. A fourth class of cases is where 
only one party knew of the disability when the pair were first married. 
Some courts hold that the mere continuing of cohabitation after the dis- 
ability is removed is insufficient evidence of the requisite agreement." 
Other courts say the fraudulent party is estopped to show his lack of 
consent because of his wrong, and so find a subsequent agreement.!* 
On the analogy of ordinary contract principles, it may be argued that 
there is a valid agreement as soon as the disability is removed, since there 
is apparent mutual consent which is ordinarily sufficient. 

In the light of the above discussion an interesting case recently decided 
in Illinois would seem incorrect. People v. Shaw, 102 N. E. 1031 (Iil.). 
The defendant married a woman in New York, neither knowing of a dis- 
ability.2° They moved to Illinois, where there was no disability, and 
continued to live as man and wife. The defendant then deserted this 
woman and married another, and was held not guilty of bigamy. As the 
evidence showed that neither party doubted the validity of the original 
ceremony in New York, there was real consent by both to be married 
when the parties lived in Illinois thinking themselves man and wife. 
It is submitted, therefore, that a common-law marriage was there con- 
tracted, and that the defendant was guilty of bigamy.” 


CompuLsory INTERCHANGE OF TRANSFERS BETWEEN INDEPENDENT 
STREET RatLway Companies. — Having laid down the proposition that 
the legislature may enact regulations governing public service corpora- 
tions,' the courts have but slowly blocked out the limitations of this 
power.’ It is settled that the regulation must not be unreasonable.? But 
this term will throw little light on the subject until its meaning has been 


16 There should clearly be no presumption that their meretricious intent was changed 
ry ep d on their continued cohabitation. Harbeck v. Harbeck, 102 N. Y. 714, 

17 Collins v. Voorhees, 47 N. J. Eq. 555, 22 Atl. 1054; Hunt’s Appeal, 86 Pa. St. 


04. 

18 Matter of Wells, 123 App. Div. 79. 

19 Robinson v. Ruprecht, rox Ill. 424, 61 N. E. 631; cf. Tarrt v. Negus, supra. It 
would seem, however, that policy is against the state imposing the marriage status 
without actual consent of the parties. 

20 The disability was caused by the fact that the woman had a husband living and 
her divorce from him in California was not recognized in New York. O’Dea 2. O’Dea, 
tort N. Y. 23, 4 N. E. r10. The California divorce was valid in Illinois, however. 
Knowlton v. Knowlton, 155 Ill. 158, 39 N. E. 595. This is one of the peculiar situations 
made possible by’the decision of Haddock v. Haddock, 201 U. S. 562, 26 Sup. Ct. Rep. 
525. 

41 State v. Thompson, 76 N. J. L. 197, 68 Atl. 1068. 

1 Munn ». Illinois, 94 U. S. 113. 

2 2 Wyman, Pustic Service CorPORATIONS, § 1402 et seq. 

3 Railroad Commission Cases, 116 U. S. 307, 331, 6 Sup. Ct. 334. 
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more clearly defined. So far as the regulation has to do with rates, it is 
well settled that it is unreasonable if it is confiscatory, that is, if upon the 
entire business the regulation does not permit a return equal to the cost 
of operation and a fair profit. Further, while it is unreasonable regula- 
tion not to leave the corporation a fair return on each general division 
of the service,® it has been held that the regulation is valid though it 
will result in the carriage of a particular class of articles or persons at 
a loss.® 

Confiscation of the property of the company, however, cannot be the 
only limitation of regulation.’ A recent case in the Court of Appeal for 
the District of Columbia held that an act of Congress requiring an 
interchange of transfers between two street railways independently 
owned and operated was constitutional. District of Columbia v. Capital 
City Traction Co., 41 Wash. L. Rep. 766. Had this act established a 
through rate of five cents with a provision that each street railway should 
receive two and a half cents upon every through journey, it is believed 
that it could with propriety have been held constitutional on the ground 
that the legislature may establish reasonable through rates. The public 
necessity is very considerable, and if the distances are not so great as to 
demand a zone system, two carriers are really doing the work that one 
ought to do, and a single fare is all that the service is reasonably worth. 
Moreover, under the general system adopted by street railways of fixing 
a flat rate for all transportation, long or short, no objection can be founded 
on the ground that one type of service will not yield a profit.!° 

A regulation, however, which compels a carrier to perform its service 
free, or fails to¢nsure the company against loss, must be unconstitu- 
tional." It has been held, though no confiscation was shown, that a 
regulation was unreasonable which failed properly to safeguard the re- 
turn of property to the carrier, or which failed to insure compensation for 


4 Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418. 

5 Thus the legislature cannot fix unprofitable rates on the passenger business of a 
railroad on the theory that the profits on the freight business will be large enough to give 
a fair return on the whole enterprise. Pennsylvania R. Co. »v. Philadelphia County, 
220 Pa. St. 100, 116, 68 Atl. 676; Philadelphia & Reading R. Co. v. County of Phila., 
228 Pa. St. 505, 77 Atl. 892. So also the state legislature must leave a carrier a fair 
return on its intrastate business regardless of its profits on its interstate business. This, 
however, may be supported on a different line of reasoning. Smyth v. Ames, supra. 

6 A company may be required to operate a particular train to make a connection 
though it can only be operated at a loss. Atlantic Coast Line R. Co. v. North Carolina 
Corp. Comm., 206 U. S. 1, 27 Sup. Ct. 585, discussed in 21 Harv. L. REv. 49. See also 
Atchison, Topeka & Santa Fe Ry. Co. v. United States, U. S. Commerce Court Dec., 
Case No. 61. While it is undoubtedly law to-day that a carrier cannot complain that 
it is confiscatory to make it carry a class of commodities at a rate that is less than the 
fair proportional cost of the service and a fair proportion of its profits, may not a logi- 
cal extension of the proposition that each division must pay its share cause such a 
regulation eventually to be declared unreasonable? 

7 Lake Shore & Mich. So. R. Co. v. Smith, 173 U. S. 684, 19 Sup. Ct. 565. 

% See 22 Harv. L. REv. 564. 

9 People ex rel. Cohoes Ry. Co. v. Pub. Serv. Comm., 143 N. Y. App. Div. 769, 128 
N. Y. Supp. 384, aff’d 95 N. E. 1137. 

10 Note 6, supra. 

11 Railroad Commission Cases, supra, 331; Wilson v. United States Traction Co., 
72 N. Y. App. Div. 233, 76 N. Y. Supp. 203. Contra, State v. Sutton, 84 Atl. 1057 
N. J.). See 26 Harv. L. REv. 360. 
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its use.” And so also it is unreasonable regulation to compel a carrier 
to extend credit to another carrier by a system of interchangeable mile- 
age. In the principal case no provisions were made for apportioning 
the charge collected for the through service or for adjusting the differ- 
ences in the number of transfers accepted by the two companies. It 
cannot be assumed that precisely the same number of passengers will 
be carried on transfer by each company.“ Therefore the company carry- 
ing the larger number will be required to carry some passengers free. 
Moreover, each company is subjected to the danger that the difference 
will be large.” It is submitted that this is unreasonable regulation. In 
conclusion it must be borne in mind that to regulate is to control, not 
change the undertaking. The undertaking of a public service company 
is to exchange service for money. Such a statute as this essentially 
changes the undertaking, and therefore it is in no true sense a regulation. 
It cannot be urged, therefore, in defense of the statute, that the corpora- 
tion still makes a fair profit. 


RECENT CASES. 


BuRDEN OF Proor — Proor oF MAIN IssuE QUANTUM OF PROOF UNDER 
PENAL STATUTES. — A statute provided for the punishment of the importation 
of contract laborers by means of a civil action for a penalty, at the suit of the 
United States or an informer. Held, that a violation need only be established 
by a preponderance of evidence. United States v. Regan, Supreme Court, 
Jan. 5, 1914. 

The court reverses a decision in the Circuit Court which required proof be- 
yond reasonable doubt on the ground that the act forbidden was called a mis- 
demeanor by the statute. The decision of the lower court was discussed and 
disapproved in 27 Harv. L. REv. 77. 


BURGLARY — BREAKING — OPENING A Door ALREADY AjAR. — The de- 
fendant found the door of a freight car partly open, and opened it further to 
effect an entry for the purpose of larceny. By statute the common-law defi- 
nition of burglary includes breaking into railroad-cars. Vt. Statute, 1909, § 5751. 
Held, that there was a sufficient breaking to satisfy an information for burglary. 
State v. Lapoint, 88 Atl. 523 (Vt.). 

The older cases uniformly held that raising a window or pushing a door, al- 
ready partly open, was not such a breaking as to make the entry a burglarious 
one. Rex v. Smith, 1 Moody C. C. 178; Rose v. Commonwealth, 19 Ky. L. Rep. 
272, 40S. W. 245; Commonwealth v. Sirupney, 105 Mass. 588; State v. Wilson, 
1 N. J. L. 502. Blackstone supports this, reasoning that the negligence of the 


122 Louisville & Nashville R. Co. ». Central Stock Yards Co., 212 U. S. 132, 29 Sup. 
Ct. 246. 

sad y General v. Old Colony R. Co., 160 Mass. 62, 35 N. E. 252. 

4 For all that appears, an even balancing of debits and credits might have existed 
between the railroads in question in either the case in note 12, where the legislature 
attempted to compel a reciprocal lending of cars, or that in note 13, where the regulation 
provided for the interchangeability of mileage. 

15 In the principal case three companies were under the act. A case may be supposed 
where one company operating between the other two would get practically all trans- 
fers and no fares. 

16 Chicago City R. Co. v. City of Chicago, 142 Fed. 844. An oral decision contra to 
the principal case but citing no authorities. 
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house-owner is the cause. 4 BLACKSTONE’S COMMENTARIES, 226. Any such con- 
sideration is wholly inconsistent with the basic theory of the criminal law, that 
the state is the party plaintiff. Reg. v. Kew, 12 Cox C. C. 355. And where, 
with equal carelessness, a door or window was left unlocked, but wholly closed, 
one who entered was convicted of burglary. May v. State, 40 Fla. 426, 24 So. 
498. Also where the breaking consisted of merely tearing out a twine lattice- 
work. Commonwealth v. Stephenson, 8 Pick. (Mass.) 354. Nor is there in fact 
any invitation held out by such negligence. But see Timmons v. State, 34 Oh. 
St. 426, 427. The probable explanation is that an artificial distinction was 
taken in favorem vite, at a time when burglary was a capital offense. Logi- 
cally, widening an opening, not large enough to admit the defendant, by push- 
ing up a window, or sliding back a door, is the forcible removal of an obstacle 
to entering, and a breaking of a part of the dwelling-house relied on as a security 
against intrusion. See Metz v. State, 46 Neb. 547, 553, 65 N. W. 190, 192; 
State v. Boon, 13 Ired. 244, 246. There is a growing tendency to follow the view 
expressed in the principal case. Claiborne v. State, 113 Tenn. 261, 83 S. W. 
352; State v. Sorenson, 138 N. W. 411 (Ia.). 


CARRIERS — PASSENGERS: WHO ARE PASSENGERS — RIDING WITH FRAUD- 
ULENT TICKET BEFORE IT HAS BEEN COLLECTED. — The plaintiff obtained a 
ticket on the defendant railroad at a reduced rate by falsely representing him- 
self to be a commercial traveler. He was injured by the defendant’s negligence, 
before the ticket was taken up by the conductor. Held, that he can recover. 
Ashbee v. Canadian N. Ry. Co., 25 West. L. R. 884 (Sask.). 1 

The relation of carrier and passenger is consensual in character, requiring that 
the parties should mutually assent to its creation. See Webster v. Fitchburg R. 
Co., 161 Mass. 298, 299, 37 N. E. 165, 166. The express assent of the carrier 
is often evidenced by the collection of a ticket or cash fare from the party pre- 
senting himself for transportation. Jilinois C. R. Co. v. Treat, 179 Ill. 576, 
54 N. E. 290. But if such assent is obtained by fraud, the wrongdoer cannot 
make it the foundation of a right of action. Fitzmaurice v. New York, N. H. & 
H. R. Co., 192 Mass. 159, 78 N. E. 418; Way v. Chicago, R. I. & P. R. Co., 64 
Ia. 48, 19 N. W. 828. The carrier’s assent to the creation of the relationship is 
implied, where the applicant exactly complies with the terms of the general 
outstanding invitation to the traveling public. Webster v. Fitchburg R. Co., 
supra; St. Louis & S. F.S.R. Co. v. Kilpatrick, 67 Ark. 47, 54S. W.971. This 
invitation is limited to those who intend to become boné fide passengers. Thus 
it is generally held not to include travelers trying to steal a ride, even though 
they may be prepared to pay fare if compelled to. Wynn v. City & S. Ry. Co., 
or Ga. 344, 17 S. E. 649; and see Chicago, R. I. & P. R. Co. v. Moran, 117 
Ill. App. 42, 45. Upon similar reasoning it would seem that the invitation 
was not extended to a traveler such as the plaintiff in the principal case, since 
he did not intend to pay the proper fare unless his fraud were discovered. It 
follows that the defendant owed him no duty of due care. 


CARRIERS — PERSONAL INJURIES TO PASSENGERS— ASSAULT BY AN- 
OTHER PASSENGER — CONDUCTOR ASKING PASSENGER’S ASSISTANCE. — The 
plaintiff while a passenger on the defendant’s train, went at the request of the 
conductor to help restrain an intoxicated passenger who had been wandering 
through the coaches and resisting efforts to keep him from jumping from the 
train. The conductor left the plaintiff, who was thereafter assaulted by the 
intoxicated man. Held, that the direction of a verdict for the defendant was 
correct. Spinks v. New Orleans, M. & C. R. Co., 63 So. 190 (Miss.). 

For a discussion of the principles involved, see NoTEs, p. 376. 


ConFiict oF LAws — SITUS FOR PURPOSE OF GRANTING ADMINISTRATION 
— STOcK IN CoRPORATION. — The testator died domiciled in Bermuda leaving 
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in New York shares of stock of the defendant, a New Jersey corporation. 
The defendant corporation maintained an office in New York for the transfer 
of shares. Held, that the certificates constituted property in the state for the 
purpose of founding administration. Lockwood v. United States Steel Corpora- 
tion, 50 N. Y. L. J. 961 (N. Y. Ct. App., Nov. 25, 1913). 

The principal case is clearly right. ‘The state of New York had complete 
power over the chose in action represented by the certificates, since, there being 
a transfer office in the state and the corporation itself being liable to suit there, 
the courts of the state could furnish the remedies for a complete reduction to 
possession. Jn re Clark, [1904] 1 Ch. 294. The same principle applies to in- 
surance policies. New England Mutual Ins. Co. v. Woodworth, 111 U.S. 138, 
4Sup. Ct. 364; Morgan v. Mutual Benefit Ins. Co., 187 N. Y. 447, 82 N. E. 438. 
A more difficult question arises when all that exists as a basis for the attempt 
to found administration is the certificate itself. Richardson v. Busch, 198 Mo. 
174, 95 S. W. 894. It is held that the certificate is taxable where it is, irre- 
spective of the domicil of the corporation or owner. Stern v. Queen, [1896] 
1 Q. B. 211; Dwight v. Boston, 12 Allen (Mass.) 316. The certificate can be at- 
tached under the same circumstances. Simpson v. Jersey City Co., 165 N. Y. 
193, 58 N. E. 896; Puget Sound Nat. Bank v. Mather, 60 Minn. 362, 62 N. W. 
396. And by the American view a transfer of the certificate gives a complete 
irrevocable power of attorney to reduce to possession. Leyson v. Davis, 17 
Mont. 220, 42 Pac. 775; Grymes v. Hone, 49 N. Y.17. It would seem, therefore, 
that the courts as well as laymen consider the certificate itself a thing of value. 
In rerum natura a chose in action has no real situs. Its locality therefore 
should be governed by the possibility of control over its reduction to posses- 
sion. Two different states may conceivably possess this control, and therefore 
it is submitted that administration might be had of the interest where the cer- 
tificate is, as well as at the domicil of the corporation. The authorities, how- 
ever illogically it seems, in view of the attachment and taxation cases, deny 
this possibility. The courts call the certificate merely evidence of the interest, 
and require that the interest be capable of complete reduction to possession 
within the state before allowing administration of it there. Richardson v. 
Busch, supra; Grayson v. Robertson, 122 Ala. 330, 25 So. 229; Murphy v. 
Crouse, 135 Cal. 14, 66 Pac. 971. 


CONSTITUTIONAL LAw — PERSONAL RicHTs — LIBERTY TO CONTRACT — 
STATUTE INVALIDATING CONTRACTS FOR ARBITRATION OF FUTURE DISPUTES. 
— A statute declared void any provision in a contract whereby the award of 
any person was made conclusive of the rights of the parties thereunder. Held, 
that the statute is repugnant to a clause of the state constitution guaranteeing 
the right of “acquiring and possessing property.”  Adinolfi v. Haslett, 242 Pa. 
25, 88 Atl. 869. 

For a discussion of the legislative power to limit freedom of contract, see 
NOTES, p. 372. 


Contracts — Suits By THIRD PERSONS NOT PARTIES TO THE CONTRACT — 
UNASCERTAINED AND INCIDENTAL BENEFICIARY. — In consideration of a con- 
veyance of land by a person now deceased, the defendant promised to main- 
tain him during life and to pay his funeral expenses at death. Representatives 
of the undertaker who buried the deceased sue on the promise. Held, that they 
cannot recover. Lockwood v. Smith, 143 N. Y. Supp. 480 (Sup. Ct.). 

In New York a third person can recover on a contract to which he is not a 
party, only when he‘has a legal right, founded on some obligation of the prom- 
isee to him, to adopt and claim the promise as made for his benefit. Vrooman 
v. Turner, 69 N. Y. 280. The principal case denies recovery on this ground. 
This requirement bases the right of the third party to an action at law on his 
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equitable right as an attaching creditor of the promisee. See WILLISTON’S 
WALp’s PoLLock ON CONTRACTS, 245. It is not required that the promisee 
have an existing liability to the third party at the time of contracting. Cos- 
ter v. Mayor, etc. of Albany, 43 N. Y. 399. Nor does it seem a valid objection 
to recovery, that the promise, as in the principal case, is an asset available 
only to the promisee’s estate. A man’s interest in securing the convenient 
discharge of obligations arising after death may be as real as with regard to ob- 
ligations existing during life. The jurisdictions which recognize the insurance 
policy type of third party contracts do not require that the sole beneficiary be 
ascertained when the promise ismade. Whitehead v. Burgess, 61 N. J. L. 75, 38 
Atl. 802. Where the beneficiary is not a mere donee this seems even less essen- 
tial. Coster v. Mayor, etc. of Albany, supra, 412; Chanute National Bank v. 
Crowell, 6 Kan. App. 533, 51 Pac. 575. But since allowing the third party an 
action at law, although a well-established doctrine is perhaps anomalous, it 
may be justifiable to restrict this right to cases where it clearly appears that 
performance was to be rendered to the third party directly, and not to the 
promisee. Cf. Burton v. Larkin, 36 Kan. 246, 13 Pac. 398; Thomas Mfg. Co. 
v. Prather, 65 Ark. 27, 44 S. W. 218. This practical limitation would support 
the result in the principal case, where it was not clear that the promise was to 
pay the undertaker directly rather than the deceased’s representatives. Con- 
tra, Riordan v. First Presbyterian Church, 3 Misc. (N. Y.) 553, 23 N. Y. Supp. 
323, aff'd 6 Misc. (N. Y.) 84, 26 N. Y. Supp. 38; Traver v. Snyder, 34 Misc. 


(N. Y.) 406, 69 N. Y. Supp. 750. 


CopyrIGHT — PROTECTION OF FICTION ORIGINALLY PUBLISHED AS NEws. 
— The plaintiff was the assignee of the copyright privileges on matter which 
he had contributed to a newspaper as news, although it was in reality the prod- 
uct of his imagination. The defendant produced a play into which the author 
had incorporated as the essence of the plot the incident which the article pur- 
ported to describe. Held, that the plaintiff could not recover under the Copy- 
ricHT Act (Act of March 3, 1891, c. 565; 26 Stat. at Large, 1106). Davies 
v. Bowes, 50 N. Y. L. J. 913 (U. S. Dist. Ct., S. D. N. Y.). 

At common law the author of a literary composition is protected in his prop- 
erty right to the original manuscript, which includes the sole right of first 
publishing the same for sale. Press Pub. Co. v. Monroe, 73 Fed. 196; and see 
Donaldson v. Becket, 4 Burr. 2408, 2417. American and English courts differ 
as to whether he also enjoyed a perpetual right in the publication of his 
works, but both agree that the enactment of a coypright law limits the 
protection to the term of years specified. Donaldson v. Becket, 4 Burr. 
2408; Wheaton v. Peters, 8 Pet. 591. As to news, nothing but the form 
in which it is cast receives protection at common law or under copyright 
laws. Walter v. Steinkopf, [1892] 3 Ch. 489; and see Tribune Co. v. As- 
sociated Press, 116 Fed. 126, 128. The common law, however, recognizes 
a property right in news, as such, where it has acquired an intrinsic com- 
mercial value by reason of prompt dissemination. Nat. Tel. News Co. v. 
Western Un. Tel. Co., 119 Fed. 294. But, in the "principal case, the article 
was fiction, ordinarily the peculiarly appropriate subject of copyright, and the 
court assumes that the only obstacle to recovery was the publication under the 
guise of news. The result cannot be supported upon the authority which denies 
the validity of a copyright on a work published under a false title, with intent 
to defraud the public, for in the principal case the deception was too trivial. 
See Wright v. Tallis, 1 C. B. 893, 906. But the defendant acted in reliance upon 
the plaintiff’s representation that the article was news, and, therefore, not the 
subject of copyright. Obviously the plaintiff should now be estopped from 
causing the defendant damage by alleging the contrary. There would be no 
objection, however, to an injunction restraining further infringement by the 
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defendant, conditioned upon his being reimbursed for the reasonable outlay, 
innocently incurred. An analogous situation is expressly provided for in the new 
U. S. Copyricut Cope (Act of March 4, 1909, c. 320, § 20; 35 Stat. at Large, 
1080). And see the British Copyricut Act, 2 George V, c. 46, Part I, § 8. 


CoRPORATIONS — DISTINCTION BETWEEN CORPORATION AND ITS MEMBERS 
— DISREGARDING CORPORATE Fiction — CoMPELLING HoLpING CoMPANY 
TO PropucE SuBSIDIARY Company’s Books. — The plaintiff was a stockholder 
in a corporation owning practically all the stock of eight other corporations, a 
majority of whose boards of directors were officers of the holding company. 
The plaintiff, charging fraud in the management of the corporate business, 
brings suit against the holding company and its directors, and moves for the 
production not only of the defendant’s books but for those of the corporations 
under its control. Held, that the motion be granted. Martin v. D. B. Martin 
Co., 88 Atl. 612 (Del.). 

There is a well-established right on the part of a shareholder of a corporation, 
after complying with certain requirements, to proceed in equity against the 
officers who are fraudulently mismanaging the corporate enterprise. See 
Cook ON CoRPORATIONS, 7 ed., § 645. Another well-recognized incident of 
stock ownership is the right to inspect the books of the corporation in which 
the stockholder has invested his money. See 23 Harv. L. Rev. 641. The 
Delaware court disregards the separate entities of the controlled corporations, 
and cites with approval a dictum allowing the corporate fiction to be disregarded 
to circumvent fraud or where one organization has become the “adjunct” of 
another. See In re Watertown Paper Co., 169 Fed. 252, 256; Hunter v. Baker 
Co., 190 Fed. 665, 668. The latter half of the rule, at least, seems somewhat 
arbitrary and uncertain, and has little to commend it. Too often the courts 
reject the doctrine of separate corporate existence when it is wholly unnecessary 
to do so, as in the cases where an insolvent fraudulently conveys his property 
to a corporation of which he is manager. Bennett v. Minoit, 28 Ore. 339; Bank 
v. Trebein, 59 Ohio St. 316. Here the corporations being chargeable with knowl- 
edge through their officers, the cases could be disposed of under the ordinary 
principles of fraudulent conveyances. It is submitted that conservatism in dis- 
regarding the existence of the corporate unit is very desirable. The way is opened 
for difficulties and uncertainties, and a loss of the valuable features of organi- 
zation in this form is more than possible. See Gallagher v. Germania Brewing 
Co., 53 Minn. 214, 219. Further, in the principal case the same result can be 
reached without a disregard. The holding company as a shareholder had a right 
to inspect the books of the organizations whose stock it owned. The plaintiff is 
taking steps to enforce a right belonging to the corporation. See Flynn v. 
Brooklyn, etc. R. Co., 158 N. Y. 493, 508. He could, by joining the subsidiary 
companies as well as the holding company, secure complete redress without 
calling the existence of the former companies into question. It is submitted 
that this is the more desirable way of enforcing the stockholder’s rights. 


COVENANTS OF TITLE — INCUMBRANCES — PuBLIC HIGHWAY AS BREACH. 
— The defendant conveyed to the plaintiff, with the usual covenant against in- 
cumbrances, rural land across which a public highway had been laid out prior 
to the time of the conveyance, but which had not been opened for use and the 
existence of which was not known to either party at the time. Held, that the 
public highway is not a breach of the covenant. Sandum v. Johnson, 142 
N. W. 878 (Minn.). 

An easement is such an mterference with the dominion of the owner over his 
land as to constitute a breach of a covenant against incumbrances. Kellogg v. 
Ingersoll, 2 Mass. 97; Copeland v. McAdory, too Ala. 553, 13 So. 545. In some 
jurisdictions, however, an exception is made in the case of a public highway. 
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It is said that where incumbrances affect only the physical condition of the 
property, and are obvious to the purchaser, he must have seen them and fixed 
his price with reference to such incumbrances. Memmert v. McKeen, 112 Pa. 
315, 4 Atl. 542; Janes v. Jenkins, 34 Md. 1. But the knowledge that a third 

S an easement may often be the sole motive inducing him to 
demand the protection of a covenant. Beach v. Miller, 51 Ill. 206, 211. 
Such facts, even when they fairly evidence the intention of the parties to 
exclude the incumbrance from the covenant, would be excluded by the 
parol evidence rule. See Demars v. Koehler, 62 N. J. L. 203, 206, 41 
Atl. 720, 721; Holmes v. Danforth, 83 Me. 139, 142, 21 Atl. 845, 846. 
The strongest argument far the exception is, that by the universal course 
of dealing, public highways over rural land have never been regarded as 
incumbrances, and that this should be considered in interpreting the 
covenant. Harrison v. Des Moines, etc. R. Co., 91 Ia. 114, 58 N. W. 1081; 
Patterson v. Arthurs, 9 Watts (Pa.) 152; Whitbeck v. Cook, 15 Johns. 
(N. Y.) 483. In some jurisdictions especially this seems to be a settled 
custom. Wilson v. Cochran, 46 Pa. 229; Schurger v. Moorman, 20 Ida. 97, 117 
Pac. 122. A similar result. has been reached by statute in some states. Pus. 
Stat. VT., 1906, § 3952; Rev. Stat. ILL., 1909, ch. 30, § 39. The principal 
case, however, cannot be supported on this line of reasoning, since the highway 
was neither known to the parties, nor in use at the time of the conveyance. 
Howell v. Northampton R. R. Co., 211 Pa. 284, 60 Atl. 793. But it is said that a 
public highway is not depreciative, but appreciative of the value of the land, 
and so is not an incumbrance, but a benefit. Harrison v. Des Moines, etc. R. 
Co., supra. Aside from the fact that this is not always true, an easement, 
whether public or private, is an interference with the owner’s right to absolute 
dominion over the land and in that respect an injury to him. The actual 
damage occasioned by it should affect the determination of damages rather 
than the question whether or not it is an incumbrance. Kellogg v. Ingersoll, 
supra; Hubbard v. Norton, 10 Conn. 422; Kellogg v. Malin, 50 Mo. 496; 
Demars v. Koehler, 62 N. J. L. 203, 205, 41 Atl. 720, 721. The principal case 
is contrary to the weight of authority. See cases collected in RAWLE, CovE- 
NANTS FOR TITLE, sec. 80-83. 


DEEDS — CONDITIONS — VALIDITY OF CONDITION SUBSEQUENT IN RE- 
STRAINT OF TRADE. — The plaintiff, a brewer, conveyed land, title to revest if 
a saloon should not be maintained on it, or if beer other than the plaintiff’s 
should be sold therein. The condition being broken, the plaintiff brings an 
action to enforce the forfeiture against one holding under the original grantee. 
Held, a plaintiff cannot enforce a forfeiture. Ruhland v. King, 143 N. W. 
681 (Wis 

A condition subsequent in a deed of land revesting title in the grantor is valid 
at common law. Such a condition is void, however, if contrary to public policy. 
Randall v. Marble, 69 Me. 310. See Smith v. Barrie, 56 Mich. 314, 317, 22 
N. W. 816, 818. A condition to the effect-that the premises conveyed should 
be used for a certain manufacturing purpose only has been held to be valid. 
Sperry v. Pond, 5 Ohio 387. The ground of the decision in the principal case, 
however, was that the condition as to buying the beer from the plaintiff only 
was an unlawful restraint of trade. The modern tendency has been to uphold 
contracts, if the restraint imposed is a reasonable one, whether total or partial. 
Nordenfelt v. Maxim Nordenfelt Gun & Ammunition Co., [1894] A. C. (Eng.) 
535; Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 28 Atl. 973. Thus a contract to 
purchase goods of one firm only is not in unreasonable restraint of trade, 
although unlimited in time. Brown v. Rounsavell, 78 Ill. 589; John Bros. Aber- 
garn Brewery Co. v. Holmes, [1900] 1 Ch. (Eng.) 188. On principle the restraint 
imposed in the principal case would seem to be reasonable, for it does not 
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appear that the condition was part of a scheme to monopolize, and no greater 
restrictions are laid down than necessary for the plaintiff’s interest. Doubtless 
the decision can be explained because of the modern horror of forfeiture with 
the consequent willingness of the courts to stretch a point, if necessary, to 
avoid it. Cf. Clement v. Burtis, 121 N. Y. 708, 24 N. E. 1013. 


EstaTEs IN FEE SmmpLE — DETERMINABLE FEES IN AMERICA — PROPERTY 
TAKEN BY EMINENT Domain. — Land belonging to the plaintiff was taken by 
a railroad by eminent domain proceedings under a statute which provided that 
the railroad should be “seised in fee . . . and hold and use for the pur- 
poses specified.” The railroad when it no longer needed the land for its 
purpose sold it to the defendant. Held, that the rauiroad having only a determi- 
nable fee, on the abandonment the plaintiff was entitled. Lithgow v. Pearson, 
135 Pac. 759 (Colo.). 

Property can be taken by eminent domain proceedings for public purposes 
only. In re Tuthill, 163 N. Y.133, 57 N. E. 303; Edgewood Railway Company’s 
Appeal, 79 Pa. 257. Consequently merely such an interest in the property 
should be taken as is necessary to carry out the public purpose. Conklin v. 
Old Colony R. Co., 154 Mass. 155, 28 N. E. 143; Kansas Central Ry. Co. v. 
Allen, 22 Kan. 285. It has been held that the legislature should be the judge 
of what this interest is. Fairchild v. City of St. Paul, 46 Minn. 540, 49 N. W. 
325. The majority of courts, however, construe eminent domain statutes as 
authorizing the condemnation only of an easement. Proprietors of Locks and 
Canals v. Nashua and Lowell R. R. Co., 104 Mass. 1; Kellogg v. Malin, 50 Mo. 
496. Where the taker is the state or municipality, the fee simple is often held 
to pass. Haldeman v. Penn. Central R. R., 50 Pa. 425; Malone v. Toledo, 34 
Oh. St. 541. The principal case using the machinery of a determinable fee to 
accomplish the desired limitation of the interest seems to have but little fol- 
lowing. Matthieson & Hegeler Zinc Co. v. La Salle, 117 Ill. 411,8 N. E. 81. The 
effect of the Statute of Quia Emptores was to destroy the tenure formerly exist- 
ing between the grantor of a fee simple and his grantee and therefore theoreti- 
cally determinable fees can no longer be created where Quia Embptores is in 
force, as is the case in nearly all American jurisdictions. See Gray, RULE 
AGAINST PERPETUITIES, §§ 31-41 a, 774-788; 17 Harv. L. REv. 297-316. But 
if a statute can be construed to authorize the creation of such an interest in 
certain cases it may be argued that it has to that extent repealed Quia Emp- 
tores. If this is sound it would seem that eminent domain statutes of the type 
in the principal case have created an exception to the general rule in favor of 
landowners whose property is taken by condemnation proceedings. It must 
furthermore be admitted that apart from any statutory provisions there is a 
tendency in the United States to ignore the theoretical difficulties and allow 
determinable fees in all cases. First Universalist Society v. Boland, 155 Mass. 
171, 29 N. E. 524. 


INTERSTATE COMMERCE — CONTROL BY STATES — RAILROAD REGULATION 
— REGULATIONS BY STATE COMMISSION AS TO DEMURRAGE. — The Michigan 
Railroad Commission passed certain demurrage rules applicable to all traffic 
beginning or ending within the state. These rules allowed shippers from one 
to three days longer for loading and unloading goods than the rules of the In- 
terstate Commerce Commission. The plaintiff filed a bill to restrain the state 
commission from enforcing its rules. Held, that the commission will be en- 
joined. Michigan Central R. Co. v. Michigan R. Commission, 20 Det. Leg. 
News 946 (Sup. Ct., Mich., Oct. 11, 1913). 

The court is right in holding that the rules are unconstitutional so far as 
they apply to interstate traffic, as being a regulation of interstate commerce 
as such. Wabash, St. Louis & Pacific R. Co. v. Illinois, 118 U.S. 557. See 
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Minnesota Rate Cases, 230 U. S. 352, 415-416, 33 Sup. Ct. 729, 747. The court 
further says that the rules would be unconstitutional even if applied only to 
intrastate traffic. But it has been decided that a state can regulate the rates 
of interstate carriers as to intrastate traffic. Minnesota Rate Cases, supra. And 
it is submitted that the slight holding up of interstate cars that might result 
from the longer time allowed by the state demurrage rules would be a less mate- 
rial interference with interstate commerce than the regulation of intrastate 
rates. The court in the principal case curiously relies on one of the federal 
court decisions (Shepard v. Northern Pacific R. Co., 184 Fed. 765), which was re- 
versed by the Supreme Court in the Minnesota Rate Cases. Assuming that the 
rules in question would be constitutional if applied solely to intrastate traffic, 
the question presents itself, whether the rules can be separated and upheld as 
to the constitutional part. This problem of splitting a statute seems to depend 
on whether it can reasonably be assumed that the legislature would have pre- 
ferred the statute to be partially effective rather than entirely null. See The 
Employers’ Liability Cases, 207 U. S. 463, 501. Whether we attribute to the 
Commission in the principal case a desire to bear down on the railroads or to 
benefit the people of the.state, it can reasonably be presumed that a partially 
effective statute would have been preferred to one void in toto. If this is so, it 
would seem that the statement of the court as to intrastate traffic is not a mere 
dictum but a holding contra to the Minnesota Rate Cases. (For a discussion of 
those cases, see article, 27 Harv. L. Rev.1.) If the Wisconsin court’s holding 
that the entire statute is unconstitutional is erroneous, nevertheless it is not 
open to review by the United States Supreme Court for the reason that there 
is no denial of any federal right claimed by the defeated litigant. 


LIBEL AND SLANDER — PLEADING AND PROOF — APPLICATION TO PLAIN- 
T1FF. — The defendant, a physician, told of an experience in his practice with 
a young woman. He named no one and did not mean the plaintiff. The plain- 
tiff, however, proved that people thought the story was about her. Held, that 
the defendant is entitled to a peremptory instruction. Newton v. Grubbs, 159 
S. W. 994 (Ky.). 

In the principal case no name was mentioned. It is, however, a sufficient 
description of the plaintiff if the hearers reasonably suppose that the plaintiff 
is referred to. Hird v. Wood, 38 Sol. J. 234; Le Fanu v. Malcolmson, 1 H. L. 
C. 636. But the court regards intention on the part of the defendant as neces- 
sary, interpreting too literally the requirement that the words be “published 
of and concerning’ the plaintiff.”” Hanson v. Globe Newspaper Co., 159 Mass. 
293, 34 N. E. 462. But this requirement, on logic and authority, only means 
that the jury must find that reasonable hearers under the circumstances 
would so understand the words. Intent to refer to the particular plaintiff 
is not necessary. Taylor v. Hearst, 107 Cal. 262, 40 Pac. 392; Farley 
v. Evening Chronicle Pub. Co., 113 Mo. App. 216, 87 S. W. 565. Any doctrine 
of non-liability for negligent use of language refers to the action of deceit, 
not to defamation. Defamation is an action at peril. Peck v. Tribune Co., 214 
U. S. 185, 29 Sup. Ct. 554. The law seems to have reached the stage where 
those who utter defamatory statements that may reasonably be applied to some 
innocent person must stand the consequences if that person is injured thereby. 


LIBEL AND SLANDER — REPETITION — LIABILITY FOR PRIVILEGED REPETI- 
TION. — The defendant told the father of the plaintiff’s fiancée that the plain- 
tiff was already married. The father repeated this to his daughter, whereby 
the marriage was delayed until the charge was disproved. Held, that the de- 
fendant is liable for the repetition. Bordeaux v. Joles, 25 West. L. R. 894 (Sup. 
Ct. of Alberta). 

_ The general rule is that there is no liability for the repetition by others of 
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defamation. Ward v. Weeks, 7 Bing. 211; Hastings v. Stetson, 126 Mass. 329. 
As a matter of law, the damages due to repetition are held to be too remote, 
though it is common experience that the repetition of slander is in fact a most 
natural and probable consequence of the publication of it. Hastings v. Stetson, 
supra. This proceeds upon the unsound and, in this country, discredited 
doctrine, that in questions of legal cause responsibility for an act does not 
extend beyond the last wrongdoer. See Elmer v. Fessenden, 151 Mass. 359, 
362; see also 25 Harv. L. REv. 111-113, 119-122. But an exception to this 
non-liability exists where the repetition is privileged, the person hearing the 
charge being under a legal or moral obligation to repeat it. Derry v. Handley, 
16 L. T. N. Ss. 263. The reason generally assigned is that the person repeating 
the charge is here not a wrongdoer, and that the originator is the last wrong- 
doer. See Elmer v. Fessenden, supra. A more practical reason is that unless 
the plaintiff were given recovery against the originator of the slander, he would 
be remediless. See Bassell v. Elmore, 48 N. Y. 561, 564. Even on the reason- 
ing of the general rule this exception is justified, for the repetition is obviously 
a more natural consequence when the party repeating the charge is under a 
duty to do so, than in the ordinary case of repetition. Moreover, the exception 
is particularly desirable, since it limits an archaic rule of causation. 


MarriAGE — VALIDITY — Common-LAw MarriacE. — The defendant mar- 
ried X. in New York. At the time of this marriage X. had a husband from 
whom she had been divorced in California, but which divorce was invalid in 
New York. The parties then moved to Illinois where the California divorce 
decree was valid, and there cohabited together. The defendant subsequently 
deserted X. and contracted another marriage. The defense to an indictment 
for bigamy was that the defendant and X. were not man and wife in Illinois. 
seat (HD. the defendant is not guilty of bigamy. People v. Shaw, 102 N. E. 
1031 (Ill.). 

For a‘discussion of the requisites of common-law marriage, see NOTES, p. 378. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION Act —INJURY 0OC- 
CURRING “IN THE COURSE OF” AND ARISING “OUT OF” EMPLOYMENT. — The 
plaintiff, employed as a night watchman in the defendant’s train yard, received 
permission to go for his clothes to a portion of the premises outside the part 
where his duties were performed. While returning to the part of the premises 
where he carried on his work he was injured by one of the defendant’s engines. 
Held, that the plaintiff is entitled to compensation. Gonyea v. C. N. Ry. Co., 
Canadian, 26 West. L. R. 57 (Sup. Ct. Saskatchewan). 

The Canadian statute follows the English act and requires both that the 
injury occur “in the course of” and that it arise “out of” the employment. 
Stat. 6 Ep. VII, c. 58, § 1, subsec. (1). The same phrasing is found in 
seventeen of the twenty-two acts now adopted in the United States. An acci- 
dent arises ‘out of”’ the employment when it results from a risk incidental to 
the employment, as distinguished from a risk common to all mankind. Pierce 
v. Provident, etc. Co., [1911] 1 K. B. 997; In re Employers’ Liability, etc. Corp., 
102 N. E. 697 (Mass.). The accident in question seems to fall within this 
definition. Whether it is within the course of the employment has been said to 
depend upon the geographical test of whether the workman is upon the prem- 
ises where the work is being carried on, and whether his presence there is inci- 
dental to his work. See 25 Harv. L. REv. 401, 406. The court points out that 
in this case the plaintiff was clearly beyond the ambit of his employment. A 
broader definition and the one adopted by the court is whether the plaintiff was 
injured while doing what a man so employed might reasonably do within the 
time he is employed. Moore v. Manchester Liners, [1910] A. C. 498, 500; Bryant 
w. Fissell, 86 Atl. 458 (N. J.). Either test has the desirable feature of being 
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purely external and easy to apply, thereby decreasing opportunity for litiga- 
tion, one of the objects of compensation statutes. See 25 Harv. L. REv. 328, 
332. Nevertheless, whether an injury arose “in the course of” the employment 
_ has been a frequent subject of dispute. As with the fellow-servant rule, the 
exact time of beginning and ending labor is not the determining factor. Riley v. 
Holland & Sons, [1911] 1 K. B. 1029; Sharp v. Johnson & Co., [1905] 2 K. B. 
139. An engineer crossing tracks on a private errand was denied recovery be- 
cause the employment was thereby broken. Reed v. Great W. Ry. Co., [1909] 
A. C. 31. Contra, Goodlet v. Caledonian Ry., 4 Fraser 986. Compensation 
was refused a station ticket collector who fell from a train upon which he had 
stepped for his own purposes. Smith v. Lancashire, etc. Ry.,|1899] 1 Q. B. 141. 
But a workman leaving to get a drink recovered; Keenan v. Flemington Coal 
Co., 5 Fraser 164; as did a driver of a wagon hurt while picking up his pipe. 
M’Lauchlan ‘v. Anderson, 48 Scot. L. R. 349. ‘See also. Blovelt v. Sawyer, 
[1904] 1 K. B. 271. A liberal construction of the test laid down seems in 
accordance with the spirit of the legislation, which is not the extension of 
liability for wrong doing, but to alleviate an undesirable social condition. 
Allowing compensation in the principal case is in harmony with that purpose. 


MortTcacEes — Equity oF REDEMPTION — CLOGGING Equity OF REDEMP- 
TION: VALIDITY OF AN OPTION COLLATERAL TO A FLOATING CHARGE. — The 
appellant loaned money to the respondent, repayable on demand; but, if the 
interest were duly paid, no demand to be made before September 30, 1915. The 
debtor had the option to repay at any time after one month’s notice. As se- 
curity, a floating charge upon the debtor’s undertaking (business) and property 
was created. By collateral agreement in the mortgage the debtor gave the 
lender an option to buy all of a certain by-product acquired up to August 20, 
1915. Prior to November, 1913, the debtor paid up the loan. The lender 
sought to enjoin a breach of the collateral agreement. Held, that the respondent 
should have been enjoined. Kreglinger v. New Patagonia, etc. Co., 136 L. T. J. 
110 (H. of L.). 

The English law prior to the principal case enforced collateral agreements, 
not unconscionable, to continue during the existence of the security, but not 
after redemption. They were not invalid simply because “additional to the 
principal, costs, and interest secured.” Biggs v. Hoddinott, [1898] 2 Ch. 307; 
Bunbury v. Walker, 1 Jac. & W. 225. Contra, JONES, MorTGAGES, 6 ed., § 1044. 
On the other hand, agreements, calculated to extend beyond redemption, were 
unenforceable after redemption. Noakes & Co., Lid., v. Rice, [1902] A. C. 24; 
Bradley v. Carrett, [1903] A. C. 253 (overruling Stantley v. Wilde, [1899] 2 Ch. 
474). An absolute day of cleavage was thus created. After the repayment of 
his loan the mortgagor should be “free from interference in his enjoyment 
again of full ownership.” See 21 Harv. L. REv. 472-473. In the principal 
case the court admits that the rule against clogging equities applies to floating 
charges, but in some way, not indicated, distinguishes the cases cited above. 
Any distinction based upon the independent character of the agreement seems 
tenuous. Moreover, it allows creditors to overreach debtors by means of col- 
lateral agreements, substantially within the rule of Bradley v. Carrett, supra, 
but brought within the rule of the principal case by extending the law day of 
the mortgage beyond the date for terminating the collateral agreement, but with 
an option in the mortgagor to repay sooner. See 136 L. T. J. (Eng.) 137, 138. 
Such a result seems indefensible. For a discussion of the rule against clogging 
the equity, see 13 Harv. L. REv. 595; 15 Harv. L. REv. 661; 21 Harv. L. 
REv. 468-473. 


NUISANCE — WHAT CONSTITUTES A NUISANCE — INJURY TO PRIVATE 
PROPERTY BY RAILROAD. — The defendant’s railroad, though operated without 
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negligence, caused incidental annoyance and damage to the adjacent property 
of the plaintiff. Held, that such operation constitutes neither a nuisance, nor 
an appropriation of property without just compensation. Roman Catholic 
Church of St. Anthony of Padua v. Pennsylvania R. Co., 207 Fed. 897 (C. C. A.). 

The cases have held that incidental annoyance to property owners, such as 
noise, jarring, smoke, and cinders, must, within certain limits, be suffered in 
the interests of the general public. Carroll v. Wisconsin Central Co., 40 Minn. 
168; Beseman v. Pennsylvania R. Co., 50 N. J. L. 235, 13 Atl. 164. But this 
justification obviously fails where the act complained of is without legislative 
sanction. Jones v. Festiniog Ry. Co., L. R. 3 Q. B. 733; Pennsylvania R. Co. 
v. Angel, 41 N. J. Eq. 316, 7 Atl. 432. This defense is likewise unavailing where 
the road has been run negligently, for the interests of the public at large do not 
demand that a community be subjected to unnecessary inconvenience. Bunt- 
ing v. Pennsylvania R. Co., 189 Fed. 551. The annoyance in the principal case 
not being within these exceptions, there arises the further question whether 
requiring the property owners to undergo damage to their land is taking 
without just compensation contrary to the federal Constitution. The construc- 
tion of an elevated railroad so as to interfere with a property owner’s enjoy- 
ment of light and air from a public street has been held to be such a taking. 
Story v. New York Elevated R. Co., 90 N. Y. 122; Aldis v. Union Elevated R. 
Co., 203 Ill. 567,68 N. E.95; see 17 Harv. L. REv. 201. No such question, 
however, is involved in the principal case, since the railroad was running on 
its own property, and there is no easement of light and air as to private land 
in this country. Rogers v. Sawin, 10 Gray (Mass.) 376; Parker v. Foote, 19 
Wend. (N. Y.) 309. Nor can causing consequential damage, as here, be con- 
sidered a taking. Smith v. Corporation of Washington, 20 How. (U. S.) 135. 
See Heiss v. Milwaukee & Lake Winnebago R. Co., 69 Wis. 555, 558, 34 N. W. 
916, 917; Garrett v. Lake Roland Elevated R. Co., 79 Md. 277, 280, 29 Atl. 830, 
831. But see 19 Harv. L. Rev. 127. Again, such annoyance as that in the 
principal case is not inconsistent with any right of the plaintiff, who must be 
regarded as owning subject to such users and burdens of the public as the courts 
may determine are reasonably necessary. 


OFFER AND ACCEPTANCE — REWARD — UNILATERAL CONTRACTS. — A re- 
‘ward was offered by the defendant for the arrest of a criminal. A police officer 
made the arrest, but the prisoner broke away from him and in the pursuit sur- 
rendered to the plaintiff. The defendant voluntarily paid the reward to the 
officer. The plaintiff now sues, claiming that although not acting in concert . 
with the officer he is entitled to share in the reward as having aided in the ar- 
rest. Held, that the plaintiff is not entitled to any part of the reward. Stair 
v. Heska Amone Congregation, 159 S. W. 840 (Tenn.). 

This case is noteworthy as a well-reasoned decision on a point on which satis- 
factory authority is conspicuously missing. The court gives an admirable 
statement of the law where the question is whether a reward should be divided 
between several persons: “ . . . his right toso share in the reward depends upon 
there having been concert of action between him and Policeman Johnson when 
the endeavor was entered upon. Where there is no such concert as to joint 
efforts, he alone is entitled to the reward who first substantially complies with 
the terms of the offer.” See a discussion of the same question in 27 Harv. L. 
REV. 185. 


PLEDGES — EFFECT OF AGREEMENT TO PLEDGE FUTURE PROPERTY. —A 
farm lease contained the provision that all crops grown on the land should 
remain in the possession of the lessor until the rent payments had been satisfied. 
The lessee entered and raised a crop of small grain, which he sold and delivered 
to the defendant with notice of the stipulation in the lease. The rent not having 
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been paid the lessor sues to recover possession of the grain. Held, that he may 
recover. McGarvey vs Prince, 143 N. W. 380 (S. D.). 

By statute in South Dakota, ‘“‘Every transfer of an interest in property, . . . 
made only as security for the performance of another act, shall be deemed a 
mortgage, except when, in the case of personal property, it is accompanied by 
actual change of possession, in which case it is to be deemed a pledge.” Crvit 
Cope, S. D., § 2044. ‘Possession by the pledgee is essential to a valid pledge at 
common law. Thompson v. Dolliver, 132 Mass. 103. Where the chattels re- 
main in the control of the pledgor there is no sufficient delivery of possession. 
Casey v. Cavaroc, 96 U.S. 467; Lilienthal v. Ballou, 125 Cal. 183, 57 Pac. 897; 
Lee, Wilson & Co. v. Crittenden County Bank & Trust Co., 98 Ark. 379, 135 
S. W. 885. The courtseems in error, then, in treating this as a pledge with con- 
structive possession. But where there is an agreement to give specific property 
as security, without the technical legal requisites, equity will establish a lien 
by enforcing the agreement between the parties and volunteers or purchasers 
with notice. First National Bank of Omaha v. Day, 150 Ia. 696, 130 N. W. 800; 
Walker v. Brown, 165 U.S. 654, 17 Sup. Ct. 453. The principle should apply as 
well to property not yet in existence or to be acquired in the future, if sufficiently 
specified. Holroyd v. Marshall, 10 H. L. C. 191; McCaffrey v. Woodin, 65 
N. Y. 459. But there is considerable opposition to such a doctrine in the 
United States, as tending too greatly to prejudice creditors. Hitchcock v. 
Hassett, 71 Cal. 331, 12 Pac. 228; Robertson v. Robertson, 186 Mass. 308, 71 
N.E. 571. Certainly an unrecorded agreement to give security unaccompanied 
by any actual delivery of the property will not be enforced to the prejudice of 
those whom the recording statutes are intended to protect. St. Joseph Hy- 
draulic Co. v. Wilson, 133 Ind. 465, 33 N. E. 113; Lake Superior Ship Canal, 
etc. Co. v. McCann, 86 Mich. 106, 48 N. W. 692. It has been said under the 
South Dakota statute that no lien except that of a chattel mortgage is toler- 
ated, unless accompanied by possession in the lienee. See Greeley v. Winsor, 
1S. D. 117, 120, 45 N. W. 325, 326. As the statute seems at least partly for the 
protection of the lienor, this view would seem to be sound. _ See Crviz Cope, 
S. D., §§ 2091, 2092. Under such a view of the statute it is difficult to see how 
any lien can be created in the principal case. See 21 Harv. L. REv. 61; 19 
Harv. L. REV. 557. 


PLEDGES — Tortious DisPOSAL BY PLEDGEE — EFFECT UPON RIGHT TO 
RECOVER THE Dest. — A stockbroker carrying stock on a margin mingled it 
with other securities and pledged it for an indebtedness of his own of a larger 
amount than that due from the customer. The customer later refused to take 
the stock and was sued by the broker. Held, that the pledge was a conversion 
and constituted a complete defense to the original indebtedness. Sproul v. 
Sloan, 241 Pa. 284, 88 Atl. sor. 

If stock is purchased by a broker on a margin for his customer the relation 
of pledgee and pledgor arises. Richardson v. Shaw, 209 U. S. 365, 28 Sup. Ct. 
512; Markham v. Jaudon, 41 N. Y. 235. A repledge for a sum larger than the 
debt is a conversion. Douglas v. Carpenter, 17 App. Div. 329, 45 N. Y. Supp. 
219; Strickland v. Magoun, 119 App. Div. 113, 104 N. Y. Supp. 425; id. 190 
N. Y. 545, 83 N. E. 1132. See 9 Harv. L. REv. 540; 19 Harv. L. REv. 529. 
The weight of authority in the United States is that even without a tender 
trover will lie, the damages being the full value. Douglas v. Carpenter, supra; 
see Neiler v. Kelly, 69 Pa. 403, 409. See 9 Harv. L. REv. 540; 18 HArv. L. 
REv. 610. If trover is not allowed, there would be an action on the case for 
which damages will be those actually suffered. The conversion is a breach of 
contract, but in the simple case of pledge it seems not a sufficient cause for re- 
scission. Ratcliff v. Evans, Yelv. 179; Jarvis v. Rogers, 15 Mass. 389, 408. 
See Johnson v. Stear, 15 C. B. N. S. 330, 33 L. J. C. P. 130; Donald v. Suckling, 
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L. R. 1 Q. B. 585; Halliday v. Holgate, L. R. 3 Ex. 299. In the principal case 
there is also the relation of principal and agent. If a bfoker makes executory 
contracts of purchase for future delivery in his own name, and before the day of 
payment, without instructions, closes out the contracts at a loss, he cannot 
hold his principal, since no money has even been due from the agent to the 
third party, and thus the contract of indemnity has never become complete. 
Ellis v. Pond, L. R. [1898] 1 Q. B. 426; Higgins v. McCrea, 116 U.S. 671. But 
if the exchange has taken place between the agent and the third party a debt 
from the principal to the agent is created, the right of indemnity being 
complete. Thesubsequent conversion, it issubmitted, should not wipe this out. 

Lacey v. Hill, L. R. 8 Ch. App. 921; Ellis y. Pond, supra, 438; Minor v. Bev- 
eridge, 141 N. Y. 309, 36 N. E. 404. Where the damages for the conversion . 
equal or exceed the sum due the broker this distinction may be academic, but 
if the damages are less, for example, if at the time of the conversion the value 
of the stock has depreciated, it becomes real. 


PROXIMATE CAUSE — INTENDED CONSEQUENCES — SUICIDE INDUCED BY 
THREATENING LETTERS. — The plaintiff sued to recover damages for the death 
of her husband. The declaration alleged that the defendants sent to the dece- 
dent, whom they knew to be nervous and excitable, a letter threatening myste- 
rious disclosures unless he resigned his official position at once; that this letter 
so unbalanced the decedent’s mind that he killed himself; and that this result 
was contemplated and intended by the defendants. Held, that the declaration 
does not state facts sufficient to constitute a cause of action. Stevens v. Stead- 
man, 79 S. E. 564 (Ga.). 

The modern law of torts recognizes the general proposition that the inten- 
tignal infliction of harm without justification is an actionable wrong. See 
Skinner & Co. v. Shew & Co., [1893] 1 Ch. 413, 422; Aikens v. Wisconsin, 195 
UZS. 194, 204. Logically, therefore, although threats alone constitute no cause 
of action, one who has intentionally injured another by means of threatening 
letters should answer in damages. Grimes v. Gates, 47 Vt. 594. Thus at least 
one court has intimated that to tell a man something intended to drive him mad 
would be actionable if it had the desired result. See Silsbee v. Webber, 171 
Mass. 378, 380, 50 N. E. 555, 556. Similarly, to threaten a man with myste- 
rious charges in the hope of driving him to suicide would seem to be a legal 
wrong if the intended result should follow. The considerations of policy which 
lead some courts to refuse recovery for damage caused by mental shock alone 
admittedly do not apply tointentional harm. See Spade v. Lynn & Boston 
R. Co., 168 Mass. 285, 290, 47 N. E. 88, 89. Nor should there be any difficulty 
with respect to causation when the defendant intended his victim’s self-de- 
struction. For the authorities agree that an intended result, however improb- 
able, is always proximate. Regina v. Michael, 2 Moody C. C. 120; Regina v. 
Martin, 8 Q. B. D. 54. See Pottock, Torts, 9 ed., p. 32. It is equally well 
settled that the intervening act of the injured party does not make the de- 
fendant’s act remote. Jones v. Boyce, 1 Stark. 493; People v. Lewis, 124 Cal. 
551, 57 Pac. 470. The principal case, therefore, inasmuch as it was concerned 
solely with the sufficiency of allegation, seems erroneous in holding that the 
defendants’ letter could not have been the legal cause of thesuicide. Malone 
v. Cayzer, Irvine & Co., 45 Scot. L. Rep. 351. Its theory appears to be that 
causation cannot be traced through mental states. But the law is now well 
settled to the contrary. Ex parte Heigho, 18 Ida. 566, 110 Pac. 1029; Purcell 
v. St. Paul City Ry. Co., 48 Minn. 134, 50 N. W. 1034. The facts of the prin- 
cipal case suggest the further question whether the decedent’s own wrong was 
so far the cause of his death as to defeat recovery at the suit of his wife. It 
may be that voluntary wilful suicide would bar the action. Daniels v. New 
York, N. H. & H. R. Co., 183 Mass. 393, 67 N. E. 424; but see 17 Harv. L. 
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REv. 125. But where the defendant’s act so unbalances the decedent’s mind 
that it loses the quality of free voluntary action, he is not fairly chargeable 
with his own death. Cf. Sumwalt Ice, etc. Co. v. Knickerbocker Ice Co., 114 
Md. 403, 80 Atl. 48. Suicide under such circumstances should not defeat the 
action. 


SERVICE COMPANIES — REGULATION — STREET — RIGHT 
TO REQUIRE INTERCHANGE OF TRANSFERS. — Congress passed a law requir- 
ing the interchange of transfers between two street railways in the District 
of Columbia that were independently owned and operated. Held, that the law 
: Ore omy District of Columbia v. Capital City Traction Co., 41 Wash. 

. Rep. 766. 

- For a discussion of the right of the legislature to compel an interchange of 
transfers see this issue of the REVIEW, at p. 380. 


PuBLic SERVICE COMPANIES — RIGHTS AND Duties — DISCRIMINATION IN 
Rates: CONTINUING CONTRACT NoT DISCRIMINATORY WHEN MADE WHICH 
BECOMES SO BY A SUBSEQUENT CHANGE IN OTHER Rates. — The defendant 
company contracted to furnish the plaintiff telephone service at a certain 
yearly rate during the continuance of an opposition company. Other patrons 
were served at the same rate, but their contracts, unlike that of the plaintiff, 
were subject to discontinuance at sixty days’ notice. The defendant later 
raised the rate for all service of this class, cancelling on notice all existing con- 
tracts. Held, that the plaintiff may recover. Dean v. Central District Printing & 
Telegraph Co., 61 Pitts. L. J. 613 (Pa. C. P. Lawrence Co., Aug., 1913). 

It is the settled policy of public service law that all persons shall pay the same 
rates for the same service. Postal Cable Telegraph Co. v. Cumberland Tel. & 
Tel. Co., 177 Fed. 726; Bell Tel. & Tel. Co. v. Beach, 8 Ga. App. 720, 70 S. E. 
137. Therefore a contract providing for charges which are an apparent and 
present discrimination over rates charged others is void. Western Union Tele- 
graph Co. v. Call Publishing Co., 181 U.S. 92, 21 Sup. Ct. 561; Armour Pack- 
ing Co. v. Edison Co., 115 App. Div. 51, too N. Y. Supp. 605. In furtherance 
of this policy it has been held under the Interstate Commerce Act that a con- 
tinuing contract for service at a fixed price is subject to variation by changes 
in the published rates. Armour Packing Co. v. United States, 209 U.S. 56, 28 
Sup. Ct. 428; Louisville & Nashville R. R. Co. v. Mottley, 219 U.S. 467, 31 Sup. 
Ct. 265. Since the best opinion seems to be that the Interstate Commerce Act 
as to its provisions on discrimination is merely declaratory, the above cases 
seem directly in point against the principal case. Logically it would seem that 
the power of a public service company to bind itself to continue service at a 
fixed price is necessarily qualified by the controlling principle of equality. 
Judged by this test the principal case is incorrect. Contra, Buffalo Merchants’ 
Co. v. Frontier Tel. Co., 112 N. Y. Supp. 862. 


PuBLIC SERVICE COMPANIES — VALUATION FOR RATE PURPOSES — ABAN- 
DONED PROPERTY AS DEPRECIATION. — The plaintiff railroad company built 
sections of new road in substitution for parts of the old road, this being a cheaper 
method than changing the old road. Regulations of the Interstate Commerce 
Commission allowed the company to credit its property accounts with only 
the difference between the full cost of the improvements and the value of the 
abandoned property as determined by its estimated replacement cost, and re- 
quired the estimated replacement cost to be charged against operating expenses. 
The company sued to enjoin the enforcement of the regulations. Held, that 
a — are proper. Kansas City Southern Ry. Co. v. United States, 34 

up. Ct. 125. 
For discussion of this case, see NOTES, p. 369. 
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Rattroaps — LIABILITY FOR DAMAGE TO ANIMALS — CATTLE RUNNING 
AT Larce. — The plaintiff’s horse was killed by one of the defendant’s trains 
in a district where cattle might lawfully run at large. The jury found that the 
train was operated negligently, and that cattle were reasonably to be expected 
upon the unenclosed right of way. Held, that the plaintiff may recover. 
Houston, etc. R. Co. v. Garrett, 160 S. W. 111 (Tex.). 

Many states in the South and West have held inapplicable to their conditions 
the common-law rule which required the owner of cattle to keep them at his 
peril from trespassing upon the land of another. Wagner v. Bissell, 3 Ia. 396; 
Pace v. Potter, 85 Tex. 473, 22 S. W. 300. See INcHAM, Law oF ANIMALS, 265 
et seq. In these jurisdictions, in the absence of local regulations, the owner of 
cattle is not liable for their trespasses on unenclosed lands. Morris v. Fraker, 
5 Colo. 425. But it is well settled that cattle have no affirmative right to graze 
upon such lands. Harrison v. Adamson, 76 Ia. 337, 41 N. W. 34. It is also 
generally agreed, contrary to the assumption of the principal case, that al- 
though their owner is relieved from liability, the cattle are still trespassers for 
purposes of determining the landowner’s obligations. Beinhorn v. Griswold, 
27 Mont. 79, 69 Pac. 557; Corbett v. Great Northern Ry. Co., 19 N. D. 450, 125 
N. W. 1054. Cf. Hurd v. Lacy, 93 Ala. 427, 428, 9 So. 378. The landowner, 
therefore, is not bound to keep his premises in safe condition for cattle running 
at large. Herold v. Meyers, 20 Ia. 378; Hughes v. Hannibal, etc. R. Co., 66 Mo. 
325. But even to trespassing animals the landowner owes a duty not to inflict 
intentional harm. Campbell v. Great Western Ry. Co., 15 U. C. Q. B. 498. He 
owes a further duty to exercise reasonable care to avoid active injury to them 
after their presence is discovered. Herrick v. Wixom, 121 Mich. 384, 81 N. W. 
333. Contra, Maynard v. Boston & Maine R. Co., 115 Mass. 458. Many 
courts extend this duty to situations where the presence of trespassers is rea- 
sonably to be anticipated. Bullard v. Southern Ry. Co., 116 Ga. 644, 43 S. E. 
39; Whelan v. Baltimore & Ohio R. Co., 70 W. Va. 442, 74S. E. 410. For the 
same reasons of policy that dictated the repudiation of the common-law rule 
of liability for trespassing animals, this latter view is peculiarly suitable in 
states devoted to grazing, and its application to the facts of the principal case 
would justify the decision even though the animal was trespassing. 


SALES — EssENTIAL ELEMENTS OF SALE — Mutuum: WHETHER A SALE 
Wirutn Locat Option Laws. — The defendant was convicted of selling liquor 
in prohibition territory. The alleged purchaser secured a quart of whiskey 
from him which he later repaid by returning a like quantity. Held, that the 
judgment be affirmed. Veach v. State, 159 S. W. 1069 (Tex. Crim. App.). 

The transaction in the principal case is a mutuum, the exchange of one chat- 
tel for another of similar nature. It is not a bailment, for under the common-law 
view the transferee acquires title when his obligation is not to return the spe- 
cific thing but one like it. South Australian Ins. Co. v. Randell, 6 Moore’s P. C. 
N. S. 341; see Foster v. Pettibone, 7 N. Y. 433, 435. It is true that a bailment 
can be created without a right to regain the specific article, provided some con- 
tinuous right im rem is retained, as where grain is mingled in a common mass 
in a warehouse. Ledyard v. Hibbard, 48 Mich. 421. But in the principal case 
the defendant transferred the whiskey outright and retained no such right in 
rem. Granting, then, that there was a transfer of property by the defendant, 
the question remains whether it was a sale within a statute providing punish- 
ment for “whoever shall sell intoxicating liquor.” TExAs PENAL Copg, Art. 
402. Such has been held a sale in Massachusetts. Howard v. Harris, 8 Allen 
(Mass.) 297. A later civil statute in Texas making it illegal to “sell, exchange, 
or give away”’ liquor in dry territory supports the above interpretation of the 
criminal statute. SAyLE’s Texas Crvit Statutes, Art. 3396. Barter is like- 
wise held a sale within the Statute of Frauds. Franklin v. Matoa Gold Min. 
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Co., 158 Fed. 941. A transfer of personalty for other personalty than money 
may not constitute a sale for every purpose. See Thornton v. Moody, 24 
S. W. 331, 333 (Tex.). But the sort of transaction indulged in by the defendant 
in the principal case falls within the intended prohibition of the local option laws, 
and the decision seems correct. 


STATUTE OF FRAUDS — SUFFICIENT MEMORANDUM— SIGNED BY DE- 
FENDANT ONLY. — The memorandum of a contract for the sale of grain was 
signed by the vendor, but not by the vendee, who seeks to enforce it. The 
Idaho statute of frauds provides that such an “agreement is invalid, unless 
the same or some note or memorandum thereof be in writing and subscribed 
by the party charged, or by his agent.” Rev. Cones, InA., § 6009. Held, that 
the plaintiff, not having signed himself, may not recover. Kerr v. Finch, 135 
Pac. 1165 (Ida.). 

Both this decision and the one it follows are admittedly against the great 
weight of authority. Kerr v. Finch, supra, 1165; Houser v. Hobart, 22 Ida. 
735, 127 Pac. 997. The provision in question is practically § 17 of the Statute 
of Frauds (St. 29 Car. II, c. 3). The same question arises where it is sought to 
charge a vendee when he but not the vendor has signed. Old Colony R. Corp. 
v. Evans, 6 Gray (Mass.) 25; Mason v. Decker, 72 N. Y. 595; so too where the 
subject matter is realty. Hodges v. Kowing, 58 Conn. 12, 18 Atl. 979; Richards 
v. Green, 23 N. J. Eq. 536. The overwhelming majority of cases construes 
the “party charged’”’ to mean the one sued on the agreement. Schneider v. 
Norris, 2 M. & S. 286; Bristol v. Mente, 79 N. Y. App. Div. 67, affirmed 178 
N. Y. 599; Morrison v. Browne, 191 Mass. 65, 77 N. E. 527; Harper v. Gold- 
schmidt, 156 Cal. 245, 104 Pac. 451. Idaho and Michigan, however, find a 
fatal want of mutuality under these circumstances. Houser v. Hobart, supra; 
Wilkinson v. Heavenrich, 58 Mich. 574, 26 N. W. 139. This view patently 
overlooks the fact that the statute concerns the proof, and not the existence, of 
the bargain, for the memorandum does not constitute the contract, but only 
evidences it. Thayer v. Luce, 22 Oh. St. 62; Charlton v. Columbia Real Estate 
Co., 67 N. J. Eq. 629, 60 Atl. 192. The court here, indeed, asserts that the 
local statute has changed the substantive law in this respect also. But it is 
submitted that the use by the legislature of words already construed almost 
everywhere to have a certain meaning, shows an intent to use the words in that 
sense. Ryalls v. Mechanics’ Mills, 150 Mass. 190, 22 N. E. 766. See Rhoads 
v. Chicago & Alton R. Co., 227 Ill. 328, 334, 81 N. E. 371, 373. The court’s 
argument, that it is unjust to allow the holder of a signed memorandum to 
insist on or deny the contract as he chooses, should be addressed rather to the 


legislature. 


TENANCY IN ComMMON — Co-TENANT’S LIEN INFERIOR TO A PRIOR Mort- 
GAGE LIEN. — Prior to a partition suit by one tenant in common the other 
co-tenant mortgaged his undivided share. Held, that the mortgagee’s lien on 
this undivided share of the land was superior to the co-tenant’s lien on that 
share for his portion of the rents and profits collected. Knecht v. Knecht, 58 
Oh. L. Bull. 680. . 

A tenant in common holds the legal title to an undivided share of the prop- 
erty. See 1 TrrFANy, REAL Property, § 163. Consequently a mortgage by 
one will attach only to the mortgagor’s undivided share. See Bigelow v. Top- 
lif, 25 Vt. 273, 286. It is unsettled whether one co-tenant has a lien for rents 
and profits on the other co-tenant’s,share of theland. Some courts deny any 
lien whatsoever. Vaughan v. Langford, 81 S. C. 282,62 S. W. 316; see cases 
collected in 17 Am. & Enc. Encyc. 697. But, on the other hand, a few 
jurisdictions do recognize an equitable lien. Hannan v. Osborn, 4 Paige 
(N. Y.) 336; Beck v. Kallmeyer, 42 Mo. App. 563; Arnett v. Munnerlyn, 
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71 Ga. 14. See Peck v. Williams, 113 Ind. 256, 260. Such a lien is 
metely a remedy to prevent unjust enrichment. See Arnold v. Porter, 122 
N. C. 242, 244, 29 S. E. 414, 416. No doubt the co-tenant out of possession 
has a personal claim against the other for his proportionate share of 
the proceeds. Culler v. Carrier, 54 Me. 81. But these rents and profits 
spring out of the common estate, and the claim for them is so closely con- 
nected with the land that it seems more just that a preference be given as 
to this land over the other co-tenant’s general creditors. The reasoning is 
analogous to that on which a vendor’s lien is based. In the same way in owelty 
of partition by giving an equitable lien on the purport. Baltimore & Ohio R. 
v. Trimble, 51 Md. 99. Ic is submitted therefore that a lien should be given 
here. But as the lien is imposed only in equity, the mortgage should be pre- 
ferred. McArthur v. Scott, 31 Fed. 521. One court argues that the mortgagee 
takes with constructive notice of the rights of the co-tenant, and so is postponed. 
See McCandless’ Appeal, 98 Pa. 489, 494. But it seems unjust to charge one 
with notice of a lien unrecorded, the very existence of which may be impossible 
for the mortgagee to discover due to his inability to learn the state of accounts 
between the co-tenants, which may not even be known to themselves. The 
Missouri and Indiana courts, in saying (Beck v. Kallmeyer, supra, Peck v. Wil- 
liams, supra) that each co-tenant, being seized per my et per tout, holds a con- 
tingent interest in the entire title which neither can encumber until their 
equities are adjusted, allow what is substantially a legal lien, although speak- 
ing of it as an equitable lien. This is open to the same objection of public 
policy againsc giving preference to a right of so indefinite a nature. The 
result of the principal case, therefore, seems correct. 


Torts — Unusuat Cases or Tort LiaBitity — APPLICATION OF RULE 
OF FLETCHER v. RYLANDS TO ACTS UNDER PUBLIC FRANCHISE. — The de- 
fendant maintained high pressure water mains in the public streets under a 
private act of Parliament providing that nothing in the act should exempt the 
company from liability for any nuisance caused by it. The plaintiff’s electric 
cables under the same streets were damaged by the bursting of the defendant’s 
mains without negligence on the part of the defendant. Held, that the defend- 
ant is liable for the damage. Charing Cross, etc. Electricity Supply Co. v. 
London Hydraulic Power Co., [1913] 3 K. B. 442. 

In England, and in those ’ American jurisdictions accepting the doctrine of 
Fletcher v. Rylands, a landowner is not held absolutely liable for damages re- 
sulting from non-natural and hazardous user of land in undertakings conducted 
under express public authority, apparently on the ground that the legislature 
contemplated possible damage and condoned it by anticipation. National Tel- 
ephone Co. v. Baker, [1893] 2 Ch. 186; Lake Shore & M.S. Ry. Co. v. Chicago, 
L. S. & S. B. Ry. Co., 48 Ind. App. 584, 92 N. E. 989. A sound basis for these 
cases, however, seems to be that the public interest in the undertakings makes 
unwise the application to them of the exceptional doctrine of Fletcher v. Ry- 
lands. Where, however, as in the principal case, the words of the statute ex- | 

_pressly negative the company’s exemption from liability for any nuisance, the 
‘courts have held the company responsible, regardless of negligence, for dam- 
ages caused by the hazardous user. Midwood & Co., Lid., v. Manchester Cor- 
poration, [1905] 2 K. B. 597. Though it is doubtful if the word “ nuisance ” can 
be construed to cover what is not nuisance at all, it is apparent from the history 
of the cases that the legislature intended to hold the company to a strict lia- 
bility and hence inferentially abrogated the rule that the public interest makes 
the doctrine of Fletcher v. Rylands inapplicable. The fact that the parties in the 
principal case are not adjoining landowners but co-users of the highway affords 
no basis for distinguishing this case from Fletcher v. Rylands, since both the 
plaintiff and the defendant have undoubted rights in the land, and the hazard- 
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ous user by one has caused interference with the rights of the other. See 
National Telephone Co. v. Baker, [1893] 2 Ch. 186, 199. 


Torts — Unusvat Cases or Tort LiaBILiTy — PRICE CUTTING AS A Tort. 
— A department store owner, for the purpose of injuring a selling agent in his 
business, advertised with fraudulent representations sewing machines at half 
price. Held, that the defendant’s conduct is actionable as a malicious injury 
to the plaintiff’s business under the guise of simulated competition. Boggs 
v. Duncan-Schell Furniture Co., 143 N. W. 482 (Ia.). 

For a discussion of price cutting as a tort, see NOTES, p. 374. 


TRADE MARKS AND TRADE NAMES — PROTECTION APART FROM STATUTE — 
TERRITORIAL LIMITATION ON TECHNICAL TRADE MARK. — The plaintiff had 
established a market for flour in certain states under a technical trade mark. 
The defendant, afterward, in good faith, used the same trade mark in territory 
in which the plaintiff’ s flour is yet unknown. The plaintiff seeks to enjoin the 
further use of the mark in this territory. Held, that an injunction will not be 
granted. Hanover Star Milling Co. v. Allen & Wheeler Co., 208 Fed. 513 (U.S. 
C. C. A., 7th Cir.). 

A technical trade mark, as distinguished from a trade name, is purely arbi- 
trary with reference to the article to which attached, and not simply indica- 
tive of its class, description, or place of manufacture, or of the manufacturer’s 
or vendor’s name. See HOPKINS ON TRADE MARKS, § 3. Certain cases not too 
well considered appear to hold that a right to such a mark acquired in one 
locality may be enforced in any other locality, regardless of the extent of actual 
good will attaching to the mark. Derringer v. Plate, 29 Cal. 292; Kidd v. 
Johnson, 100 U. S. 617; Hygeia Distilled Water Co. v. Consolidated Ice Co., 144 
Fed. 139. It is submitted, however, that the principal case is sound in reasoning 
that protection is extended a trade mark in order to guard the good will with 
which the mark is identified, rather than the mark alone; and that where a 
plaintifi’s wares are unknown he has nothing to protect. Furthermore, this 
is the doctrine applied to trade names, and there seems no reason for dis- 
tinguishing trade marks from trade names in this connection. See Briggs 
R National Wafer Co., 102 N. E. 87 (Mass.), discussed in 27 Harv. L. 

V. 190. 


Trusts — NATURE OF THE TRUST RELATION— DEposiIT IN BANK FOR 
SpeciFic Purpose. — The plaintiff administrator deposited funds in a bank, 
and took the following receipt: ‘To be held until vouchers are received from 
heirs. Then same to be forwarded by bank draft.” The bank having failed, 
he now sues for the money as a trust fund. Held, that he may recover. Carlson 
v. Kies, 134 Pac. 808 (Supreme Wash.). 

The principal case illustrates the close questions of fact that arise in distin- 
guishing between a general and a special deposit. The decision seems hard to 
support, inasmuch as banking convenience requires every deposit to be consid- 
ered general unless the parties expressly contracted that the money be held 
separate as a trust res. Nichols v. State, 46 Neb. 715, 65 N. W. 774. In re 
Mutual Building Soc., F ed. Cas. No. 9,976. Nothing appears in the receipt to 
clearly negative the bank’s presumptive right to mingle. On the contrary, 
it is a necessary inference from the expressed intention that the money should 
ae sg be forwarded by bank draft. See 12 Harv. L. REv. 221; 27 Harv. 

. REV. 191. 


WITNESSES — PRIVILEGED COMMUNICATIONS — HUSBAND AND 
TER RECEIVED AFTER HUSBAND’S DEATH NOT PRIVILEGED UNDER STATUTE 
PROTECTING COMMUNICATIONS DURING MARR1aAGE, — In a suit on an insurance 
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policy the defendant company sets up as a defense that the deceased com- 
mitted suicide. Papers written by deceased to his wife and found by her after 
his death, in which he gave directions testamentary in nature, were admitted 
over the plaintiff’s objection that they were confidential communications be- 
tween husband and wife. Held, that they were properly admitted. Whitford 
v. North State Life Ins. Co., 79 S. E. sor (N. C.). 

The principal case is based on a statute that speaks of “communications 
made by one to the other during marriage,” practically the statement of the 
common-law rule. The interpretation that a communication is not made during 
marriage because it does not become known to the other party till after the 
death of the sender seems a narrow construction of the rule, possible only in a 
court with a decided dislike for this privilege. The fact that the reason often 
given for the rule, namely, the protection of the marriage relationship (see 4 
WicmorE, EvIDENCE, § 2332), is not present in the principal case, cannot be 
appealed to in support of denying the privilege, for the attempt to use this as 
a test would carry one too far in breaking down the privilege. The case is in- 
teresting as it seems to be one of first impression. 


BOOK REVIEWS. 


CASES AND OPINIONS ON INTERNATIONAL LAW AND VARIOUS PorINntTs OF ENG- 
LisH LAw CONNECTED THEREWITH. Collected and Digested from English 
and Foreign Reports, Official Documents and other Sources, with Notes 
containing the Views of the Text-Writers on the Topics referred to, Sup- 
plementary Cases, Treaties, and Statutes. 

Part II. War. 
Part III. NEUTRALITY. 
By Pitt Cobbett. London: Stevens and Haynes. 1913. pp. xxxii-547. 


The above comprehensive title-page is descriptive of the book. This title 
is condensed on the outside cover to Leading Cases on International Law, 
Pitt Cobbett, Part II. War, Part III. Neutrality. Third Edition. 

The treatment of Parts II and III relating to war and neutrality is distinctly 
superior to that of Part I, relating to peace. (See review, 23 Harv. L. REv. 
653.) Not merely is the general treatment superior, but the cases better illus- 
trate the principles discussed and are generally more modern. The book shows 
clearly the progress toward conventionalization of international law, particu- 
larly as relates to war and neutrality. The issue of the book was delayed by the 
uncertainty of the action of Great Britain on the International Prize Court 
Convention of 1907 and the Declaration of London of 1909, action which is 
still uncertain. Many cases which were regarded as authoritative at the end 
of the nineteenth century have become in the early days of the twentieth century 
merely of historical interest, because of the general acceptance of conventions. 
There are also many new names among the cited cases. The Spanish-American, 
South African, and Russo-Japanese wars furnished new precedents. Indeed 
the book opens with a presentation of the controversy between Russia and 
Japan in 1904 in regard to the necessity of notice prior to opening of hostilities. 
The Hague Convention, 1907, No. 3, relative to the Opening of Hostilities, 
Article I, is discussed as if translated “the Contracting Powers recognize that 
hostilities between them ought not to commence without a previous and explicit 
warning,” etc. In the appendix where the Convention is given, the more ap- 
proved translation is followed, viz.: “that hostilities must not commence,” etc, 
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The argument for the determining of “enemy character” by domicile rather 
than by nationality is excellently presented. There is a recognition of inter- 
national servitudes which some recent writers have hastily presumed to dis- 
regard. 

“Naturally the much-discussed Article 23 (h) of the Hague Convention rela- 

tive to the Laws and Customs of War on Land receives attention. Article 23 (h) 
states that it is forbidden “to declare extinguished, suspended, or unenforce- 
able in law, the rights and rights of action of enemy subjects.” The German 
and British interpretation of this article are opposed, and other interpretations 
are at variance with both. One fact is evident: the next Hague Conference 
should make the article clear. In general the Anglo-American point of view is 
supported in the discussion of the effect of war on commercial relations. The 
provisional and unsatisfactory character of some of the Hague Conventions of 
1907, €. g. the Convention relative to Submarine Mines, is made plain, but the 
rapid development from custom to code with provision for compensation or 
other penalty in case of violation is not overlooked. 

The modern recognition of the rights of aliens is evident in many provi- 
sions, but the exclusion of claims for indirect and for consequential damages 
seems to be generally accepted. The extension of the doctrine of internment 
to war upon the sea and to vessels of war delaying beyond the conventional 

riod in a neutral port is another of the principles which has been recognized 
in the twentieth century. There is a full and frank acceptance of the category 
of “unneutral service” which some authors were disinclined to accept a few 
years ago. The names of cases suggest the recent precedents in international 
law. Kowshing, Ryeshitelni, Manjur, Terek, Lena, Askold, Haimun, Quang- 
Nam, mingle with the well-known General Armstrong, Peterhoff, and Trent. | 

Of the Declaration of London, 1909, the author says that it is likely “to be- 
come in a great measure the standard of international action in the future.” 
This statement gains ample support from the fact that the provisions of the 
Declaration of London are now generally introduced into the instructions is- 
sued by various states for the government of their naval forces in their relations 
to neutrals. 

While the references to authorities are generally satisfactory, yet in some 
cases the references are not to latest editions, as of Calvo, Halleck, Heffter, 
Lawrence, Nys. 

Appendices contain the text of most of the Hague Conventions of 1907 and 
the Declaration of London of 1909. The Index, which is otherwise good, does 
not refer to these pages. G. G. W. 


Canapa’s Feperat System. By A. H. F. Lefroy. Toronto: The Carswell 
Company. 1913. pp. lxviii, 898. 


This is an interesting commentary on the British North America Act, 1867, 
and supplemental acts. The Act differs from ordinary constitutions in that it 
was not adopted directly or indirectly by the persons whom it governs, and in 
that it may be amended or repealed precisely as any other statute of the British; 
but nevertheless, as it is an organic act creating an elaborate system of gov- 
ernment for a vast region, it may even be termed, as it sometimes is termed, the 
Constitution of Canada. It differs greatly from the Constitution of the United 
States. The very form and phraseology remind the reader of a statute, and 
not at all of a constitution. Hence it is no surprise to fail to find the familiar 
provisions of the Constitution of the United States. When one looks below 
the surface, the difference between the legislative powers created by these two 
instruments — the two instruments governing almost the whole of one con- 
tinent — becomes still more striking. Although in each instance we find a 
Federal Government and State or Provincial Governments, nevertheless in 
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Canada the position of the Federal Government differs essentially from the 
position of the Federal Government in the United States. As the author says, 
‘the possession by the Federal Government of the veto power over provincial 
legislation is one of those special features of the Constitution of the Dominion 
which distinguishes it from the Constitution of the United States of America.” 
Elsewhere the author explains that in the British North America Act are not 
contained our familiar provisions as to eminent domain, bills of attainder, ex 
post facto laws, and laws impairing the obligation of contracts. All these diver- 
sities, and other points of interest, may be found in paragraphs 12, 24, 31-33, 
and 51-53, and on pages 30-44, 84-85, 101, 125, 230, 394, 417, and 742-758. 
These references will enable any one to gain from the book a quick perception of 
the peculiarities of the Canadian system, from the point of view of the United 
States. The necessary documents, including the British North America Act, 
1867, are given in an appendix, and on pages 787-791 may be found sections 
g1 and 92, which are the principal passages of that Act which show the respec- 
tive powers of the Dominion and of the Provinces. 

Although a commentary on the British North America Act, 1867, unlike a 
commentary on the Commonwealth of Australia Constitution Act, 1900, can- 
not cite many cases from the United States and cannot much resemble a com- 
mentary on our own Constitution, nevertheless this volume should attract 
attention in the United States, since it is a lawyer-like piece of work and serves 
excellently the desirable end of presenting clearly the governmental system of 
neighbors with whom our relations are constantly growing more intimate. 


NATIONAL SUPREMACY: TREATY PowWER v. STATE PowER. By Edward S. 
Corwin. New York: Henry Holt and Company. 1913. pp. viii, 321. 


There are so few books dealing with the border-land between International 
Law and Constitutional Law that this volume must be welcomed. Near the 
beginning (p. 8) the author draws clearly the distinction between holding that 
a treaty is “legally binding upon the United States as a person at International 
Law” and holding that it is “legally binding upon all individuals and things 
subject to the jurisdiction of the United States.” The discussion of this dis- 
tinction is presented so well as to arouse an expectation that the whole volume 
may be a useful contribution. Yet the remainder of the volume is principally 
devoted to familiar generalities and almost equally familiar quotations from 
judicial opinions; and when the author does deal with concrete problems, as 
in the instance of the Japanese difficulties in California (Chapter VIII), the 
discussion is inadequate and unconvincing. 


PRINCIPLES OF THE LAW OF PERSONAL Property. Intended for the Use of 
Studentsin Conveyancing. By the late Joshua Williams. The Seventeenth 
Edition, by his son, T. Cyprian Williams. Toronto: The Carswell Com- 
pany. 1913. 

The treatises on the Law of Real Property and on the Law of Personal Prop- 
erty by that master of the Common Law, the late Mr. Joshua Williams, as 
edited by his accomplished son, have for their accuracy, lucidity, and felicity 
of expression won the despairing admiration of legal text-writers. The present 
edition sustains the reputation of its predecessors. 

_ The mass of Victorian legislation affecting the Law of Personal Property is 
great, and has of course to be taken account of by Mr. Williams. Many pages 
of this edition have, therefore, no direct application on America, but there is 
much besides that has a real and lasting value here. j.c. G. 
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